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“| know all that— 
but you're in another state now!’ 


D° you realize that under the Finan- 
cial Responsibility Laws now in 
force in a number of states, violation of 


the Motor Vehicle Laws may also take 


away your right to drive? 


According to these laws even non-resi- 
dents may be called upon to establish their 
financial responsibility—either by putting 
up cash or securities or by submitting evi- 
dence that they. have acceptable insurance 
protection. One requirement: The Com- 
pany must be licensed to do business in the 


state where the accident or violation takes place 


tna Combination Automobile Insurance 
1S acceptable anywhere in the United States 
or Canada. 25,000 Etna agents from coast 
to coast, insure personal, friendly service 
wherever you may be. Aétna service is also 


available in Europe 


The A2tna Combination Automobile Policy 
protects you against every insurable motor- 
ing risk. What's more, AEtna’s long experi- 
ence, wise management and tremendous 


resources guarantee prompt and fair settle- 


























ment of every claim, regardless of how 
long it may be before a claim is brought 


against you. Protection a// ways—always 


Aitma writes practically every form of 
Insurance and Fidelity and Surety Bonds 
fEtna is the first multiple line insurance 
organization in America to pay co its 


policyholders one billion dollars 


4tna Casualty and Surety Company, Atna Life Insurance Company, The Automobi 
Insurance Company, The Standard Fire Insurance Company of Hartford, Connecucut 


ALTNA-IZ 


SEE THE ATNA-IZER IN YOUR COMMUNITY —HE IS A MAN WORTH KNOWING 











Seno 
about the Financial Responsibils 


Laus and bow they affect YOL 


— Mail this Topay!— 


4 ina Casualty aod Surety Company 
Hatter d, Conn 
Geatlemen 
Please send me ful! detasls ebows the Financial 
Responsibslety Laws and bow they afect ae 
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modern tools i” you have a corporation to be nage 


ized for a client today, why follow, i 
f d erecting the corporate structure, » ated 
or modern edents and forms of by-gone years that 
may deprive your clients of many of the 
work corporate advantages that modern cor- 
poration laws have made possible and 
modern corporation attorneys perfected? 
There are ideas for issuance and retire- 
ment and special preferences of preferred 
stock that make financing easier; ideas for 
alternate directors, management commit- 
tees, etc., that make for more efficient 
control in emergencies; ideas for avoid- 
ing friction, speeding up corporate action, 
safeguarding minorities, etc., that make a 
, ™ - * modern corporate structure as superior 
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America’s Ruling Cases 


Are to Be Found in 


UNITED STATES SUPREME COURT REPORTS 


The Complete Set of 279 Volumes of Original Official Edition (Reprint) Now Available 
in Compact Form Requiring Only Two Book Case Units 





Price 
Reduced 
from 


$800.% 
to 
$276.2 


$5.8 


Down 


$5.0 
Per 
Month 


Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 
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Nothing like it vo SAE 31 Compact 
ever offered in Books. 
the history of 2 — Case 
nits. 
—"* : 99c Per Vol- 
Worth * é ash at ‘< r ot é. ume, 
the Price eT tiie Pee: 4 $276.21 for 279 
as Rent % ‘~~ > Volumes. 


A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. fficial pagination—not “star 
paged,” contained in Two Book Case Units. 


C AUT I O N | This is the only reprint of the Official Edition. Do not 
° Confuse it with any Cheap Edition of Unofficial Reports. 

DELIVERIES NOW BEING MADE 
Mail This Coupon Today 














The Banks Law Publishing Co. 
ee 8 e  ceceiwdeesebeusancactvedeetersséneenaes ae 
Deliver to me carriage a complete set of United States oe reme tion until otherwise advised. 
Court Rep a, Official ae Reprint, of 3 to 279 All books delivered under this contract zomein the property of 
Official in 31 books, at 99¢ per official volume, (nae company or your assigns, until same are paid for. In case of my fa fare 
$276.21). I agree to pay for said books as follows: $5.00 with order to meet any one of said installments within 60 days after maturity, all 
and $5.00 a month until entire amount has been paid. of said installments remaining unpaid shall, at your option, immediately 
Also enter my p< for advance ae and bound vok of due and payable. 
the Reports of the — tates Supreme Court, to be delivered to me as This order is subject to your approval. 
lssued, for which I agree to pay $6.00 per year. Continue my subscrip- 
GRGD  ccccccccccccccccccccccccesccccccevecsoscccesctocecescccccscccccoseneceeeeecccoesescccocoses. cesesees cevesescoes 
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Rhode Island Judicial Council Makes Fourth Report 


ae \BLI gislative willingness to adopt 
the re I lations of the Rhode Island 


Judicial Couns favorable results to date from 


uch adoptior e shown in the fourth Report of the 

Council, submitted to the Governor in December. 
The Report al contains a statement of matters 
now under consideration by that body. 


The first rey made these recommendations: 
Additional Ju 


ivil jurisdictior f District 


f the Superior Court; that the 
Courts be raised to 
of jury trial on return day in 
ibolished ; that the method of 


$1,000 ; that tl 


District Courts can be 

removing cases the District Court to the Su- 
perior Court ter decision in the District Court, 
be by appeal t than by claim for jury trial; 


that reasonabl bstantial costs be imposed upon 


appeal from District Courts; that jury trial if de- 


sired be claimed the Superior Court; that the 
resent law (S« 4908 Gen. Laws 1923) providing 
for the filing he leas the Superior Court 
cases brought up from District Courts be 
umended so as ide demurrers 
An additio1 Justice was given the Superior 
Court in 1930 re told, and the other recom- 
mendations of this first report were all adopted 
nd becam«e IT tive I Sept 16, 1929. A 
ear has passed since then and the results of the 
new proce lure evident The prediction that 
the effect of the recommendations increasing the 
civil jurisdict the District Court and minimiz- 
ng appeals to 1 Superior Court would be to cut 
lown the num! Superior Court docket cases 
for iu een V ( The figures for 
the later court that the number of actions-at- 
law | ppeals from District Courts, 


have been re 1 forty percent in the past year. 


139 


The effect of requiring a jury trial to be claimed, 
when that form of trial is desired in civil cases, is 
shown by the fact that fifty-seven actions-at-law 
were tried without a jury, whereas in previous years 
the number so tried had been so small as to be en- 
tirely negligible. The statute embodying this pro- 
vision was challenged but its constitutionality was 
upheld in the case of Mandeville, Brooks and 
Chaffee vs. Fritz, 50 R. I. 513. 

“There were three principal recommendations 
in the second Report,” we are told, “namely, (1) 
doing away with the rule requiring the dismissal 
of a bill in equity where fraud is alleged but not 
proved, (2) separation of debt collecting from con- 
troversial litigation by provision for the entry of 
summary judgments in cases involving no substan- 
tial question of fact, (3) waiver of jury trial in 
criminal cases. The adoption of these recom- 
mendations, which went into effect in 1929, obvi- 
ously tended to expedite both civil and criminal 
litigation, and the use that has been made of the 
summary judgment procedure in both the superior 
and district courts proves its effectiveness. The 
act was amended this year to include actions for 
the collection of a tax, etc. . . There were ninety 
judgments entered under the provisions of this pro- 
cedure in the space of a little over a year after the 
act became effective. The use of this procedure 
and the increased number of trials without jury are 
reflected in the falling off of the number of jury 
trials. This year there were 370 jury trials, last 
year there were 428, a difference of 58 trials.” 

When it comes to trial of criminal cases with- 
out jury, however, the Report is not able to chron- 
icle notable progress. “Trial of criminal cases with- 
out a jury reduces the time and cost of such trials, 
and its increased use elsewhere should promote its 
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adoption here. Unfortunately, thus far but few 
cases have been so tried in this state.” “Last year,” 
the Report adds, “the Council recommended an act 
to give the Courts rule-making power. This act be- 
came Chapter 1613 of the Public Laws, and the 
Supreme Court has appointed a committee of three 
of its members (Justices Charles A. Walsh, An- 
tonio A. Capotosto and Alexander L. Churchill) 
to consider such changes in the rules of practice 
as they saw advisable.” 

Under the head of “Subjects Now Under Con- 
sideration” the Report deals with “References of 
Cases to an Auditor,” “Omission of Provisions for 
Children in a Will,’ “Examination of Adverse 
Party Prior to a Trial” and “Incorporation of the 
Bar.” On the last subject the Report says that 
“the plan has been given considerable attention 
by the Council and the arguments both for and 
against it have been set forth and discussed at 
meetings, and, while the Council does not believe 
that any specific recommendation can be made 
upon it at this time, the continued growth of the 
plan may warrant a recommendation later.” On 
the subject of “Omission of Provision for Children 
in a Will” the Report makes the following obser- 
vations which will no doubt be of general interest: 

“General Laws 1923, Chapter 298, Section 22 
and 23 provides: 


“ ‘Sec. 22. When a testator omits to provide in his will 
for any of his children or for the issue of a deceased child, 
they shall take the same share of his estate that they would 
have been entitled to if he had died intestate, unless it appears 
that the omission was intentional and not occasioned by acci- 
dent or mistake.’ 

“Sec. 23. When a child of a testator, born after his 
father’s death, has no provision made for him by his father 
in his will or otherwise, he shall take the same share of his 
father’s estate that he would have been entitled to if his father 
had died intestate.’ 

“The objection has been made to the first sec- 
tion that it gives rise to a great amount of needless 
litigation, i. e., it is necessary to prove in each case 
that the omission was intentional, although cases 
of unintentional omission are rare. That instances 
of intentional omission, with failure to express the 
intention in the will, are common, and that instances 
of unintentional omission are rare, is shown by 
the large number of cases brought to establish the 
intention, and the large percentage of these in which 
the intention to omit is successfully shown. The 
courts recognize the probability that the omission 
is nearly always intentional, by allowing the in- 
tention to be shown by parol evidence. (In re 
O’Connor, 21 R. I. 465; Jenks vs. Jenks, 27 R. L. 
40; Hurley vs. O'Sullivan, 137 Mass. 86.) 

“While the above statutes, in a strict sense, 
may be deemed to deal with substantive rather than 
adjective law, the direct effect they have had to- 
ward increasing the bulk of what may be considered 
needless litigation renders the matter more or less 
a procedural one, and brings it perhaps within the 
purview of the Judicial Council. 

“There are three classes of children falling 
within the provisions of the sections quoted, those 
born before the execution of a will, those born 
after its execution (R. I. Hospital Trust Co. vs. 
Hail, 47 R. I. 64), and those born after the death 
of the testator. 

“Of the three classes, the first vastly outnum- 
bers the others, for wills are seldom made except 
late in life, while the greater number of children 
are born early in the married life of the parents. 


In the cases brought under the statute, therefore, 
the children are very largely of the first class or 
those born before the execution of the will and, 
since it is rare that a testator unintentionally omits 
provision for these, this class of cases represents 
both the bulk and the needless part of the litiga 
tion. The law should not be expected to provide 
for every possible contingency or to cure every 
rare and isolated case of injustice. If the statute 
(section 22) was amended so as to provide for chil- 
dren of the second class only, the needless litiga- 
tion would be done away with. In such form 
the statute would read 

“‘When a testator omits to provide in his will for any of 
his children born after the execution of his will (or for the 
issue of such a child if the child predecease the testator), 
they shall take the same share of his estate that they would 
have been entitled to if he had died intestate, unless it ap- 
pears that the omission was intentional and not occasioned 
by accident or mistake.’ 

“The statute in this form would be similar to 
that of the earlier statute in Rhode Island, which 
was as follows: 

“‘Whenever any child shall be born after the execution 
of his father’s or mother’s will, without having any provision 
made for him in such will, he shall have a right and interest 
in the estate of his father or mother, in like manner as if the 
father or mother had died intestate, and the same shall be as- 
signed to him accordingly.’ (Public Statutes 1882, Ch. 182, 
Sec. 12.) 

“It is open to the objection that it may create 
a preference of one child over another. A _ will 
might make some provision for a child born before 
its execution and a child born after its execution 
might receive, under this statute, or under section 
23, a greater share of the estate than was given 


the first child. 

“To overcome this, the suggestion has been 
made that the statute might provide that in the 
event of a child being born after the making of the 
will, or after the death of the testator, with no pro- 
vision for this contingency, any provision in the 
will for children born before its execution shall be 
revoked, and all the children shall takes the shares 
they would have taken had the testator died in- 
testate. 

“The matter has been dealt with in other states 
somewhat differently. In Connecticut the provision 


reads: 

“Tf, after the making of a will, the testator shall marry 
or a child shall be born to the testator or a minor child shall 
be legally adopted by him, and no provision is made in such 
will for such contingency, such marriage, birth or adoption 
of a minor child shall operate as a revocation of such will.’ 
(Conn. Pub. Acts 1927, Chapter 227.) 

“Such a statute does not require a positive and 
beneficial provision for an after-born child but se- 
cures it against being passed by through inad- 
vertence. (Blake vs. Union & New Haven Trust 
Co., 95 Conn. 194.) 

“In Alabama the provision and construction 
placed upon it by the Court is as follows: 


“ ‘Section 1599 of the Code of 1852, which has survived 
without change to the present time (sections 6160, Code of 
1907), is as follows: “Wherever a testator has a child, born 
after the making of his will, either in the lifetime or after 
the death of the testator, and no provision is made in the will 
in any way for such a contingency, such birth onerates as a 
revocation of the will, so far as to allow such child to take the 
same share of the estate of the testator as if he had died 
intestate.” For analogical reference hereafter, we here set 
out also section 1597 of the Code of 1852, which almost immedi- 
ately precedes section 1599: “If after making of any will, dis- 
posing of his whole estate, the testator marry, and have issue 
of such marriage, born either in his lifetime, or after his 
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CURRENT 
eath, and the wife or such issue is living at the death of the 
testator, such will must be deemed revoked, unless provision 


us been made for such issue, by some gift or settlement; or 


inless such issue has been provided for in the will, or in 
such way mentioned therein, as to show an intention not to 
ake such provision » other evidence can be received for 


such revocation.” 
it was repealed by 


he purpose of rebutting the presumption of 
This section sur i without change 
imination trom the Code of 1907 

“ ‘Section 1597 of the Code of 1852 (as section 1953 of the 
Code of 1886) was the subject of consideration by this court in 
he case of Gay v. Gay, 84 Ala. 38, 4*South. 42. It was there 
said “A construct should not be placed on the statute 
which will impair or interfere with the right of the testator to 
ibsolutely dispose of his property as he may deem proper, fur- 
ther than its terms, expressly or by clear implication, require to 
accomplish the intended ends. It does not operate to deprive 
the testator of the right and power to determine the nature and 





until 


extent of the pr which he will make for those having 
laims on his natural affections. It does not undertake to de- 
lare the measure xtent of the provision which the testator 
must make for the aft rn child. He may make no provision 
whatever, provided the child is mentioned in the will in such a 
way as to show a! tention not to make any provision. The 
requirements of the statute are satisfied if it is shown by a 


provision, made by gift settlement, or by mention of the issue 
in the will, that sucl was fully in his mind and contempla- 
tion, and that he acted deliberately on the matter of making 
provision for such i 


“*We approve 


reasoning, and think it is equally ap- 


plicable to the statute here involved. The two statutes were 
framed and adopt it the same time, and are intimately 
related. It is impossible to conceive of a legislative policy so 
at variance with itself and with reason as to dispense with any 
positive provision after-born children—where the testator 
so expressly wills—in the one case, and to require it in the 
other. The language the statute clearly forbids such a the- 
ory. It is to be observed that provision is to be made, not for 


nost statutes require, but only for the 
chance event—of their birth, and 
but provision “in any way.” This 
testator must have borne that possible 
and in the light of that consciousness, 
subject to its tempering influence, must have deliberately and 
expressly disposed of his property to the exclusion of such 
possible future children; and when this consciousness, this pur- 
and this tion, are clearly expressed in the will, 
the partial revocat provided for by the statute is avoided.’ 
(Shackelford vs. Washburn, 180 Ala. 168, 170-173.) 


“Both the C 


stress the point t inte 


after-born children, as 
contingency—that is, the 
not any definite 

can only mean that the 
future event in his mind, 


pose, dispos 





mnecticut and Alabama 
with and restricting 


cases 


riering 


the testator’s testamentary rights as little as pos- 
sible. The question is one of considerable interest 
to members of bar, and is of considerable im- 
portance gene! in view of its effect upon titles 
to property 

Under the head of “Examination of Adverse 


Party Prior to Trial” the Report points out that 
the present statute provides for the production and 
examination of documents in the possession or con- 
trol of an adverse party, but makes no provision 
for the discovery of facts, although the facts are 
necessary to the proof of the other party’s case. 
It deals with the situation in other states, with 
particular reference to Massachusetts, and reaches 
the conclusior ‘That some procedure should be 
made available this state for the examination of 
an adverse party prior to trial is evident, since that 
by way of taking his deposition is not open (Tilden- 
Farnell but whether the 


Thurber Corp. vs 
matter is one that should be handled by statute, or 


Supra), 


by rule of court, or partly by one and partly by 
the other, as ell as the exact procedure to be 
adopted is a question upon which the Council is 
not yet agreed.” 

The Report is signed by Elmer J. Rathbun, 
Chairman; Charles A. Walsh, Max Levy, George 


H. Huddy, Jr: 


Stiness 


Francis B. Keeney and Edward C. 


Cleveland Bar Opposes Public Defender Plan 

HE Executive Committee of the Cleveland Bar 

Association has gone on record against the Pub- 
lic Defender plan of representing indigent defend- 
ants in criminal cases. In taking this action, the 
Committee adopted the report of a special commit- 
tee on the subject, made up of Sidney H. Moss, 
Benton W. Davis, Irving J. Cassidy, Clarence H. 
Marcuson, A. F. Gallagher and James C. O’Connell. 

R. Johnson, another member of the committee, 
submitted a minority report recommending the 
Public Defender Plan. 

The commitee advanced these arguments in 
favor of its report: (1) Due to the great volume 
of business, the Public Defender would become 
hardened to such a degree that unless a defendant’s 
story was clearly one which would acquit him, the 
Public Defender might become indifferent to the 
justice of each case. (2) The Public Defender 
would not show the same degree of enthusiasm 
which is shown where a young lawyer or older 
lawyer is assigned to defend a particular case. (3) 
The Public Defender is too prone oftimes to dis- 
count the story given him by a defendant. (4) 
Resulting from indifference, discounting of stories 
and lack of enthusiasm, comes the suggestion on 
the part of the Public Defender to indigent prison- 
ers that they change their plea from “not guilty” 
to “guilty.” (The records of some public defend- 
ers’ offices are appalling in this respect. New Lon- 
don County, Connecticut, records show that nine 
out of ten indigent prisoners plead guilty, and that 
in twelve years there have been but four acquit- 
tals.) (5) The advent of the Public Defender means 
a new political job. Whether this is good or bad 
is debatable, but the general opinion seems to be 
that the new job means new patronage, favors and 
corruption. (6) Creation of the office of Public 
Defender would result in a majority of cases being 
prosecuted and defended by the same set of men 
because of the fact that the Prosecutor and the 
Public Defender would in many cases act together. 

The arguments in favor of the Public De- 
fender, as cited by the committee, were: (1) That 
the office would be more economical to the county 
than the present system of paying individual fees. 
(2) An able Public Defender would in more in- 
stances give an adequate defense to an indigent 
prisoner than does the general run of assigned 
counsel. (3) The defendant would be assured of 
good preparation as to the law as well as to the 
facts. (4) A distinct saving of time to the county 
would result. (5) There would be a tendency on 
the part of the Public Defender to sift the deserv- 
ing cases from the undeserving. (6) The diligent 
Public Defender would aid the indigent prisoner in 


obtaining a minimum sentence by entering a proper 


plea of guilty when the same should be entered. 
(7) Fewer unscrupulous and perjured offenses 
would be committed in court. (8) The general 
standing or the tone of the criminal courts, and 
of attorneys, is raised in communities wherever the 
Public Defender system has worked successfully. 

The committee argued that the assigned coun- 
sel at the present time are adequately defending 
prisoners. It recommended continuation of the 
present svstem: an increase in the amount of fees 
paid to counsel assigned to the so-called “lesser 
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offense” cases; and the appointment of a court re- 
porter to attend each criminal case and to take 
stenographic notes of the testimony therein and to 
reduce the same to a bill of exceptions to be fur- 
nished as a matter of right to every defendant who 
may wish to appeal his conviction. 


Plan to Preserve Chief Justice White's Birth Place 


as Memorial 

UBLICATION of a notice in the January issue 

of the JouRNAL about the plan to preserve the home 
of the late Chief Justice Taney as a national shrine 
has brought a communication from Mr. Francis 
L. Knobloch, of Thibodaux, La., in which he calls 
attention to a similar plan with reference to the 
birthplace of the late Chief Justic White. A cor- 
poration was formed at Thibodaux some years ago, 
known as the “Chief Justice White Memorial Asso- 
ciation, Inc.,” empowered to acquire and restore 
the place. Mr. Knobloch is President of the asso- 
ciation, and the list of directors is composed of well 
known judges, practicing lawyers and leading rep- 
resentatives in other professions and in the business 
world. 

In pursuance of the authority conferred, the 
association acquired the old home and five acres 
of land. It fronts on Bayou La Fourche, and is 
on a highway, we are told, where the first rural 
free mail delivery in the United States was under- 
taken. It was built by the late Governor White 
of Louisiana, father of the Chief Justice, and he 
lived in it while Governor and until his death. Chief 
Justice White owned the plantation until 1920. 
Purchase of the home and grounds adjoining was 
made in 1927 from the purchasers from the late 
Chief Justice. 

The house is a frame structure and the roof is 
of hand split shingles. The exterior has been re- 
stored, and when the interior is completed it will 
be furnished with objects calculated to record the 
life story of the great man whose memory the re- 
stored building will help to preserve. Twelve thou- 
sand dollars have already been contributed to the 
project. 





Law Administration in Federal Courts to Be 
Studied 

RESIDENT HOOVER'S National Commission 

on Law Observance and Enforcement has ap- 
proved plans for a national study of law admin- 
istration in the Federal courts of the United States. 
The study will be made through twelve university 
law schools of the country, each conducting a unit 
of research in its own locality, we are told in the 
public announcement of the project. The work will 
be supervised by a Committee on Federal Courts 
appointed by the Commission, which consists of 
Dean Charles E. Clark, Yale Law School, Chair- 
man; Dean Thurman W. Arnold, University of 
West Virginia Law School; Dean Henry M. Bates, 
University of Michigan Law School; President Rob- 
ert M. Hutchins, University of Chicago; Professor 
Harold R. Medina, Columbia University Law 
School; Professor Edmund M. Morgan, Harvard 
University Law School; Professor Orrin K. Mc- 
Murray, University of California Law School; and 
the Hon. Owen J. Roberts, of Washington, D. C., 


Associate Justice of the Supreme Court. Professor 
William O. Douglas of the Yale University Law 
School is acting as Secretary to the Committee. 

“The project, which has been authorized to 
begin as of ‘October 1, 1930, and to end June 30, 
1931, is aimed,” the statement continues, “at a study 
of law administration in the Federal courts through 
a scientific analysis of case records, both civil and 
criminal, in those gourts. The general purpose of 
the study is to test the efficacy of the administra- 
tion of justice in the Federal courts. Concrete 
factual, statistical information is being sought to 
illustrate and test the efficacy of rules, procedure, 
and general methods of administering justice. This 
involves the collection of actual figures bearing on 
congestion and the types of business entering and 
being disposed of in the Federal courts, the time 
spent by the courts on the various types of litiga- 
tion, the disposition of criminal cases on ‘bargain 
days,’ and aspects of the so-called ‘break downs’ 
in the system. All civil and criminal cases ter- 
minated in the Federal district courts during the 
five year period ending June 30, 1930, are being 
investigated. Information is obtained from the files 
and dockets of the clerks of the courts, and of the 
district attorneys, and from the transcripts of the 
commissioners. 

“The work in the various districts is being 
done through the law schools and is being super- 
vised by the representatives of these schools in the 
Federal district courts in the following states: Con- 
necticut, under the supervision of Dean Clark and 
Professor Douglas; Massachusetts, Professor Mor- 
gan; New York, Professor Medina; Michigan, Pro- 
fessor Bates; Ohio, Dean H. W. Arant and Pro- 
fessor Silas A. Harris, of Ohio State University 
Law School; California, Dean McMurray; Kansas, 
Professor Thomas E. Atkinson, of the Kansas Uni- 
versity Law School; Colorado, Dean James G. 
Rogers, of the University of Colorado Law School ; 
West Virginia, Dean Arnold; Louisiana, Dean 
Rufus C. Harris, of the Law School of Tulane Uni- 
versity ; North Carolina, Dean Charles T. McCor- 
mick, of the University of North Carolina Law 
School; and Illinois, Dean Harry A. Bigelow, and 
Professor E. W. Puttkammer, of the University of 
Chicago Law School. 

“Field workers in the various states, who are 
being supervised by the representatives of the law 
schools engaged in the study, are as follows: Colo- 
rado, Ward B. Showalter; Illinois, Robert N. Reid 
and Leon Gross; Louisiana, Robert Weinstein; 
West Virginia, Harold J. Saum and James E. 
Hague; Kansas, Miss Elizabeth Arnold ; North Car- 
olina, Neil S. Sowers and Henry Bane; California, 
Harold Boucher, Otto Rohwer, Irene McGovern, 
and Walter C. Frame; Ohio, Miss Grace Heck, 
Henry C. White, and Roland W. Dings: Massachu- 
setts, I. H. Gorovitz and W. J. O’Neill; Michigan, 
J. Edward Finley and Dudley W. Apps; Connecti- 
cut, Irving Sweedler: and New York, Frank V. 
Goggins, Theodore R. Lee, Lester Milich, and 
Peter Rosenberg. Charles U. Samenow is em- 
ployed in New Haven in the statistical work in 
connection with the study. 

“Chairman Wickersham, in commenting upon 
the project, said: “Two things concerning the study 
of the business of the Federal courts now being 
carried on for the National Commission on Law 
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Enforcement may be especially 
is that this is a scientific study of 


administration designed to show accurately the 
by-day activit f the courts of the particular 
tricts studied these distri therefore, 
plete quantit data for all phases of trial 
rt administrat ind criminal, will be 
lable, whereas t his time only very lim- 
1 material, t ssarily accurately secured, 
been obtained he second is that this is a 
perative stud ted by some twelve law 
Is, each cot 1 unit of research in its 
n locality. Su Operation among educational 
titutions has be ll too rare in the past, and it 
rticularl t hat it should occur in mat- 
of ervice is this proj- 
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petition of Virginia was filed after that state had 
ratified the Constitution. It recited the dissatisfac- 
tion with the Constitution which had been voiced 
in the State Convention, and requested that a con- 
vention be called to correct the errors which were 
pointed out. The petition of the State of New 
York was general in its terms and was probably 
filed for reasons similar to those which moved the 
legislature of Virginia. At the time of the presenta- 
tion of the two petitions, the Union was composed 
of 13 states, and it would have required the re- 
quests of nine states to compel Congress to act 
under Article V. Not only in Virginia and New 
York, but also in other states, opposition to the 
ratification of the Constitution had been based upon 
dissatisfaction because there had not been included 
in the Constitution a bill of rights. That dissatis- 
faction was largely removed by the proposal by 
Congress and the ratification by the states on Jan- 
uary 8, 1798, of the first ten amendments of the 
Constitution. In the preamble to the resolution of 
Congress proposing those amendments, it had been 
stated as follows: 

“*The conventions of a number of the states 
having, at the time of their adopting the Constitu- 
tion, expressed a desire, in order to prevent mis 
construction or abuse of its that further 
declaratory and restrictive clauses should be added, 
and as extending the ground of public confidence 
in the government will best insure the beneficent 
ends of its institution. a 

“After 1789 no further petition was filed for 
forty-three years. In 1832 Georgia filed a general 
petition to Congress for a convention. In the fol- 
lowing year Alabama also filed a petition for a con- 
vention ‘to propose such amendments to the Con- 
stitution as may be proper to restrain Congress 
from exerting the taxing power for the substantive 
protection of domestic manufactures,’ that is to say. 
to prevent the adoption of a protective tariff policy. 
In the next 66 years no petition was filed. In 1899 
the State of Texas in a petition making express ref- 
erence to the desirability of the election of Senators 
by direct vote of the people, requested that a con- 
vention be called for ‘proposing amendments to the 
Constitution of the United States.’ After 1899 and 
down to 1911 petitions became numerous, amount- 
ing with the earlier petitions above referred to to 
36 in the aggregate. Of petitions filed from 1899 
to 1913 by 33 states, some confined the purpose of 
the convention to the adoption of an amendment 
for the election of Senators by direct vote- of the 
people, and some extended the purpose to amend- 
ments generally. In the seven years from 1906 
to 1913, 12 states filed petitions for a convention 
to propose amendments prohibiting polygamy. 
Since the year 1913 there have been filed no peti- 
tions for a convention, except that in 1929 Wiscon- 
sin repeated its request several times previously 
made. 

“We have thus set forth the facts which seem 
to be material in considering whether, within the 
intent of Article V of the Constitution, ‘applica- 
tion of the legislatures of two-thirds of the several 
states’ has been made to Congress so as to impose 
upon it the duty to ‘call a convention for proposing 
amendments.’ The solution of this question must 
depend upon the further inquiry as to whether 
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there is any limitation of the period for which a 
petition of a state for a convention remains in force 
for the purpose of making up the two-thirds of 
the states as provided in Article V. The Article 
itself prescribes nothing upon the subject, and any 
limit would have to be implied. In considering 
what the implication should be it will be of assist- 
ance to consider the period within which an amend- 
ment to the Constitution proposed by Congress 
under the alternative provision of Article V must 
be ratified by the requisite number of states. That 
question was considered by the Supreme Court in 
Dillon v. Gloss, 256 U. S. 368. Article XVIII, 
being the prohibition amendment, expressly pro- 
vided that it should be inoperative unless it was 
ratified by the several states ‘within seven years 
from the date of the submission hereof to the states 
by the Congress.’ It was held by the Supreme 
Court that ratification of amendments proposed by 
Congress must be made within a reasonable time, 
that Congress has power to determine what a rea- 
sonable time is and that the limit of seven years 
imposed by the Eighteenth Amendment was rea- 
sonable. In disposing of the case, the Supreme 
Court in a unanimous decision said: 

“*That the Constitution contains no express 
provision on the subject is not in itself controlling; 
for with the Constitution, as with a statute or other 
written instrument, what is reasonably implied is 
as much a part of it as what is expressed. An 
examination of Article V discloses that it is in- 
tended to invest Congress with a wide range of 
power in proposing amendments... . When 
proposed in either mode (i. e., by Congress or by 
federal conventions) amendments to be effective 
must be ratified by the legislatures, or by conven- 
tions, in three-fourths of the states, “as the one or 
the other mode of ratification may be proposed by 
the Congress... .” 

“We do not find anything in the Article which 
suggests that an amendment once proposed is to 
be open to ratification for all time, or that ratifica- 
tion in some of the States may be separated from 
that in others by many years and yet be effective. 
We do find that which strongly suggests the con- 
trary. First, proposal and ratification are not 
treated as unrelated acts but as succeeding steps in 
a single endeavor, the natural inference being that 
they are not to be widely separated in time. Sec- 
ondly, it is only when there is deemed to be a neces- 
sity therefor that the amendments are to be pro- 
posed, the reasonable implication being that when 
proposed they are to be considered and disposed 
of presently. Thirdly, as ratification is but the ex- 
pression of the approbation of the people and is to 
be effective when had in three-fourths of the States, 
there is a fair implication that it must be sufficiently 
contemporaneous in that number of States to reflect 
the will of the people in all sections at relatively 
the same period, which of course ratification scat- 
tered through a long series of years would not do. 
These considerations and the general purport and 
spirit of the Article lead to the conclusion expressed 
by Judge Jameson “that an alteration of the Con- 
stitution proposed today has relation to the senti- 
ment and the felt needs of today, and that, if not 
ratisfied early while that sentiment may fairly be 
supposed to exist, it ought to he regarded as waived. 
and not again to be voted upon, unless a second 


time proposed by Congress.” (Note—The quota- 
tion is from Constitutional Conventions, by John 
Alexander Jameson, LL.D., 4th edition.) That this 
is the better conclusion becomes even more mani- 
fest when what is comprehended in the other view 
is considered, for, according to it, four amendments 
proposed long ago—two in 1789, one in 1810 and 
one in 186l—are still pending and in a situation 
where their ratification in some of the States many 
years since by representatives of generations now 
largely forgotten may be effectively supplemented 
in enough more States to make three-fourths by 
representatives of the present or some future gen- 
eration. To that view few would be able to sub- 
scribe, and in our opinion it is quite untenable. We 
conclude that the fair inference or implication from 
Article V is that the ratification must be within 
some reasonable time after the proposal.’ 

“The reasons thus given by the Court for their 
conclusions are of almost conclusive weight in en- 
abling us to determine the limit of time in setting 
in motion the machinery for the amendment by 
means of the convention method; for there is noth- 
ing in Article V to show that the matter of calling 
a convention should be open ‘for all time’ or that 
petitions for a convention in some states might be 
separated from those ‘in others by many years and 
yet be effective.’ On the contrary, the implica- 
tions are the other way; for the calling of a con- 
vention would presumably be in response to a pub- 
lic demand, and it is not probable that the demand 
would continue unabated for an indefinite period. 
Indeed, it can be said of the convention method, 
as it was in Dillon v. Gloss, that the filing of the 
successive petitions by the several states are not 
to be treated as ‘unrelated acts but as succeeding 
steps in a single endeavor.’ As a consequence, the 
filing of the first and the last petition are not to be 
‘widely separated in time.’ In other words, both 
methods of amendment prescribed by Article V 
presuppose that whichever is availed of it shall be 
completed within a time which is reasonable in 
view of the state of public opinion on the subject in 
the states. It is fair to assume that only ‘when 
there is deemed to be a necessity therefor’ will a 
convention be requested and the ‘implication’ wili 
follow that the question whether a convention is 
to be called is to be ‘considered and disposed of 
presently.’ It may also be said, as the Court in 
Dillon v. Gloss said of the method of amending on 
the proposal of Congress, that the convention 
method should ‘reflect the will of the people in all 
sections at relatively the same period, which of 
course ratification scattered through a long series 
of years would not do.’ 

“Reasonableness in the time occupied in the 
process of amendment must depend upon the con- 
tinuance of the conditions, political or otherwise, 
leading to the demand of the state. Where the 
conditions have changed or the necessity they have 
created for amendment has been satisfied, it may 
reasonably be presumed that the public demand for 
it has abated. Upon this principle it is not difficult 
to arrive at the conclusion that the petitions which 
were filed in 1788 and 1789 by Virginia and New 
York and which in a period of 43 years had not 
been renewed and in the purpose of which no other 
state had concurred, had ceased to be effective. 
The omission of any additional states to petition 
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rly justifies the inference that the demand voiced 
the petitions of Virginia and New York had 
en satisfied by the ratification of the first ten 
endments. | ild be absurd to bring the two 
‘titions of 1788 and 1789 to the support of de- 


ed to be made 110 years later 
which the people of the 13 
tates could not have anticipated. The same argu- 
ent applies reference to the petitions filed 
y Georgia in the 1832 and by Alabama in 1833. 
ine of these was general and the other was con- 
fined to the purpose of limiting the power of Con- 
tective tariff. To all four of 
the language of Judge Jame- 


eress to impos¢ 3 


ese eariy pl 


yn (Constitutiotr Convention, 586) in relation to 
the right of tl tes to vote upon amendments 
proposed by Congré is applicable. He says: 

“ ‘Tf they have that right (to ratify after a long 
nterval) there are now floating about us, as it 
were, in nubtht veral amendments to the Con- 
titution propos¢ by Congress, which have re- 
ceived the ratification of one or more States, but 

tt of enough to make them valid as parts of that 
instrument Congress could not withdraw them, 
ind there is in force in regard to them no recog- 
nized statute of limitation. Unless abrogated by 


amendments subs uently adopted, they are, on 
the hypothesis stated, still before the American peo- 


ple, to be adopted or rejected.’ 
“Judge Jan also mentions the instance re- 
ferred to by the Supreme Court in Dillon v. Gloss, 


where the State Ohio in 1873 sought to ratify 
one of the 12 ndments submitted to the states 
by Congress in 1789 which had then been rejected. 
He calls attention to the fact that in 1789 the states 
numbered only whereas in 1873, when it was 
sought by Ohio to act upon the proposal made 80 
years before, they numbered 38; and in support of 
the conclusion expressed by the Supreme Court 
that the effort he legislature of Ohio was futile, 
he adds: 

*“*And, supposing the right referred to exists, 
by what majority shall the resurrected amendment 
be adopted? If proposed in 1789, when the States 

teen, and when a majority of ten 


numbered but thi 
States might have ratified the amendment, how 
many would have been requisite in 1873, when there 
were thirty-eight states which would have been 
called upon to vote? If the answer should be, that 
twenty-nine states must have voted to ratify, since 
that number was three-fourths of all the States in 
1873, however reasonable such an answer might 
seem, it would be founded upon no statute or cus- 
tom of the country, and therefore different opinions 
as to its reasonableness might well be entertained. 
Hence the danger of confusion or conflict.’ 
“Considering, therefore (1) the long lapse of 
time since the presentation of the petitions of 1788, 
1789, 1832 and 1833, (2) the absence of ‘the senti- 
ment and the felt needs of today’ for the petitions 
of other historical and political eras and (3) the 
facts that there are now forty-eight states instead 


of thirteen, as there were in 1789, or 25 as there 
were in 1833, and that the petition of no state has 
been added 13 years since the early petitions 
were filed, there can be no reasonable conclusion 
except that the states which made proposals for a 


convention before 1899 can not be counted to make 


up the two-thirds of the present number of states 
required to put the convention method in operation. 

“But the petitions filed at intervals between 
1901 and 1913 must also be considered. Fifteen 
of these petitions were confined to a request for a 
convention to propose an amendment for the elec- 
tion of Senators by direct vote of the people, twelve 
expressed a desire that the convention should also 
consider general amendments of the Constitution, 
two were general in their purpose and four were 
directed at the Constitutional prohibition of polyg- 
amy. The purpose of the states was thus suff- 
ciently expressed and will go far to determine how 
long the petitions would remain effective. The 
petitions for the election of senators by the direct 
vote of the people showed a widespread public 
opinion favorable to that change. But they were 
not numerous enough to make it mandatory upon 
Congress to call the convention, and Congress re- 
moved the necessity for the convention method by 
responding to the prevailing sentiment and itself 
proposed Amendment XVII, which was speedily 
ratified, the ratification being proclaimed by the 
Secretary of State on May 31, 1913. The Commit- 
tee, therefore, is of the opinion that as the purpose 
in filing the petitions for the popular election of 
Senators was satisfied, and as there has been a 
lapse of seventeen years without a renewal of the 
petitions, they have become ineffective. If the 
same conclusion is doubtful concerning petitions 
requesting a convention for general purposes, it is 
sufficient to say that the deduction of those peti- 
tions relating exclusively to the popular election 
of Senators would reduce the number of petitioning 
states substantially below the required two-thirds. 
Twelve petitions were filed in the seven years from 
1906 to 19139 requesting a convention to adopt an 
amendment to prohibit polygamy, but in the opin- 
ion of the Committee they also have lapsed, because 
the public sentiment which led to the petitions has 
ended through legislation making polygamy a 
crime (U. S. C. A. Title 18, Sec. 513 [1884]) and 
denying citizenship to an alien practicing polygamy 
(U.S. C. A. Title 8, Sec. 364 [1906]), which for a 
long period has been effective to abate the evil. 

“We conclude that the two-thirds of the states 
required under Article V of the Constitution to 
require Congress to call a convention, have not 
filed petitions requesting such a call. 

Henry W. Tart, Chairman; Wicsur F. Earp, 
Epwarp G. GRIFFIN, Wes_tey H. Marper, Roscor R 
MiTcHeELt, Isaac R. OrLanp, Committee. 


December 31, 1930. 





Binder for Journal 

The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage, 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 
to the Journal office. 
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~ New Books from the Press of 
Baker, Voorhis & Co. 


THE PREPARATION OF 
WILLS AND TRUSTS 
by 
Daniel S. Remsen, R. H. Burton- 
Smith, and Gerard T. Remsen 


Being an enlarged and com- 
pletely revised edition of the 
outstanding authority on the 
subject and in addition the im- 
portant subjects of insurance 
trusts, charitable trusts and liv- 
ing trusts, together with forms, 
are fully and authentically 
covered. 


One Volume Twenty Dollars 


THE LAW OF ZONING 
by 
James Metzenbaum 


Here, for the first time do we 
have a real authoritative work 
on the rapidly growing subject 
of Zoning and Planning. The 
volume is very complete cover- 
ing decisions of all the state and 
federal courts. As an authority 
on the subject, Mr. Metzen- 
baum is widely known and 
needs no introduction. 


One Volume Seven and One-Half 
Dollars 


ADAG ss aha 


THE LAW OF LEASES AND 
REAL PROPERTY 
Second Edition 
by 
Clarence M. Lewis 
This new and greatly enlarged 
edition of Mr. Lewis’ well- 
known work has been un- 
usually well received by the 
profession. No attorney draw- 
ing leases or interested in real 
property can afford to be with- 
out this valuable and important 

book. 
One Volume Twelve Dollars 


LAW OFFICE 
MANAGEMENT 
Being the final report of the com- 
mittee on law office management 

of 

The Association of the Bar 
of 

The City of New York 


The findings and recommenda- 
tions of this official committee 
after months of intense study 
are offered to the profession in 
a handy volume including forms. 


One Volume ‘Three and One-Half 
Dollars 
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NATURE OF THE WORLD COURT'S JURISDICTION 





His First Opinion as a Judge of the World Court Judge Frank B. Kellogg Draws the 
Distinction Between Legal and Political Questions, as Applied to the Zones Case Be- 


tween Franc 


and Switzerland—Orders of Court Suggest Analogy to American 


Case of Virginia vs. West Virginia 





By MANLEY O. Hupson 


Bemis Professor 


HE judges of the Permanent Court of Inter 

"| nations Justice seldom write individual opin- 
I action is always taken by 

1 as Judge Hughes has ex- 


the Court as a whole, and 
lained,’ opinio nd orders of Court repre- 


10ns Che ( 


the 





sent the compos iews of the judges. It is pos- 
ble for any judge, however, to write a dissenting 
inion ;* and without dissenting, a judge may set 
th his bservations to be published 
ith the views expressed by the Court as a whole 
In the first case hich he has participated in the 
Court’s deliberations, Judge Frank B. Kellogg has 


vailed himsel 


statement of his 


is privilege, and in a separate 
bservations” he has called at- 
eful and timely manner to the 


tention in a vel 


special character the World Court as a strictly 
judicial body 

The Franco-Swiss Zones Case, in-connection 
with-which Judge Kellogg’s “observations” are 


published, has been before the Court for more than 


a vear. By a special agreement signed on October 
30, 1924, and ratified on March 21, 1928, the French 
nd Swiss governments agreed to submit to the 


whether as between France and 
435 of the Treaty of Versailles 
id for its object the abrogation 

rovisions regarding the customs 
economic régime of the free zones of Upper 
ivoy and of Gex. It was further agreed that when 
luded its deliberation on this 


Court the quest 
Switzerland Art 
had abr gated 
of various treaty 
and 


the Court 





question, the rties should be given a reasonable 
me to settle between themselves the new régime 
to be applied in the Zones, and failing an agree- 
ent, the ( uld pronounce its judgment and 
settle all the iestions involved in the execution of 
Article 435 The case first came before the Court 
July 9, 192 nd on August 19, 1929, the Court 
anded down an order declaring that Article 435 of 
e Treaty of Versailles was not intended to lead 
» the 9 the various treaties establish- 
ig the fre nes in Gex and Upper Savoy. The 
ler was s to the effect that the parties 
should ( expiring on May 1, 1930, in 
hich to s agreement by negotiation. A 
conference wa pened at Berne on December 9, 
1929, but the parties seem to have taken different 
views of the tent and effect of the Court’s order, 
id the gotia were interrupted on December 
10, 1929 Thereafter no agreement was reached, 
Charles E. Hughes The World Court as a Going Concern,” 

Amer n Bar A tion Journa 1930), p. 151. 
2 Art S the rovides that “dissenting 
ges art er ssent " While this prac. 
s € it is with Anglo-American 

1g i , c esta 
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of International Law, Harvard Law School 


and on April 29, 1930, the Court was informed of 
the failure. 

The case again came before the Court at the 
extraordinary session which began on October 23, 
1930. Some of the judges sitting on the Court at 
this time had not participated in the previous de- 
liberations ; opportunity was given to the parties to 
object on this ground, but both parties waived the 
point. Arguments were then heard by the Court, 
between October 23 and November 24, in the course 
of which the Swiss Government asked the Court to 
lay down a customs régime to be applied in the dis- 
tricts covered by the zones. The deliberations of 
the Court were completed on December 6, 1930, and 
they resulted in a new Court order. 

The twelve judges were unanimous in the 
Court's conclusion that fresh opportunity should be 
given to the French and Swiss governments to at- 
tempt to reach an agreement by negotiation, and 
for this purpose a new period is given. The opera- 
tive part of the order does not go beyond this; and 
the sustaining portion of the order lays it down 
quite clearly that at the conclusion of the fresh ne- 
gotiations the Court will render a judgment, but 
that in its judgment it will confine itself to a decla- 
ration of the legal position of the parties. This 
seems to represent the view of but six of the twelve 
judges, however; for six other judges joined in a 
separate statement which partakes of the nature of 
a dissent from the considerations advanced by their 
colleagues. In this separate statement, the view 
was expressed that in its judgment to be delivered 
if the fresh negotiations fail, the Court will not be 
limited to a declaration of the legal position of the 
parties, but may if it sees fit, proceed to deal with 
the whole matter precisely as the parties them- 
selves could deal with it—in other words, that the 
Court could lay down a customs régime for the ter- 
ritories in question. 

Judge Kellogg did not share this latter view. 
He concurred in the operative parts of the order; 
but thinking that some of the considerations sup- 
porting it were so stated as to beget an argument 
that the Court might deal with political questions, 
he added his “observations” on the nature of the 
Court and the limits of its functioning. The fol- 
lowing excerpts from his “observations” are par- 
ticularly significant: 

“This Court—a permanent court of interna- 
tional justice—has, in its Statute, a fundamental 
law defining the limits of the jurisdiction it may ex- 
ercise. As aptly remarked, in the argument, by the 


Agent of the French Government (in connection 
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with another point, it is true), there are certain 
articles of the Court’s Statute against which the 
provisions of <he Special Agreement of the parties 
cannot avail. Every,Special Agreement submitting 
a case to this Court must be considered to have, as 
tacitly appended clauses thereto, all the pertinent 
articles of the Court’s Statute and must, in case of 
doubt as to its meaning, be interpreted in the light 
of such provisions of the Statute of the Court. The 
Agent of the French Government also cited the case 
of the Serbian Loans (Judgment No. 14) where the 
Special Agreement provided that after the decision 
of the Court upon the legal question as to the man- 
ner in which the bonds should be repaid, negotia- 
tions were to follow to determine whether or not 
considerations of equity did not require that cer- 
tain concessions be made by the party in whose 
favor the Court gave its decision on the legal ques- 
tions; and in the event of failure of the negotia- 
tions, this question was to be decided, not by the 
Court, but by a special arbitral tribunal set up by the 
Parties. 

“It is evident from a consideration of the cir- 
circumstances which called for the creation of this 
Court and the history of the organization, as well 
as from a careful examination of the Court’s Stat- 
ute, framed by a special committee of jurists ap- 
pointed by the Council of the League of Nations, 
that this tribunal is a court of justice as that term 
is known and understood in the jurisprudence of 
civilized nations. The judges should be learned in 
the law, should be selected without regard to their 
nationality and should, in their administration of 
justice, be governed solely by the special or gen- 
eral rules or principles of law applicable to the case 
in hand. At the time this Court was created, it 
was felt that the setting up of a special arbitral 
tribunal for the solution of disputes of a judicial 
nature was an unnecesarily cumbersome and on the 
whole unsatisfactory manner of deciding such ques- 
tion; and it was desired that there should be an 
international court whose jurisdiction or compe- 
tence should correspond to the common understand- 
ing of a court of justice. It was desired that this 
court should be permanent, and ready, at any mo- 
ment, to hear and decide the legal differences of 
the nations. In view of the need this court was 
created to fulfill, and of the circumstances sur- 
rounding its organization, it is scarcely possible 
that it was intended that, even with the consent of 
the parties, the Court should take jurisdiction of 
political questions; should exercise the function of 
drafting treaties between nations or decide ques- 
tions upon grounds of political and economic 
expediency. . . . 


“What is a political question? It is a ques- 
tion which is exclusively within the competence of 
a sovereign state. The making of tariff regula- 
tions, the regulation of immigration, the imposition 
of taxes and, in short, the exercise of all govern- 
mental power necessarily inherent in a sovereign 
state, involve questions of this nature. In passing 
upon a political question there is no rule or prin- 
ciple of law, nor form of equity, justice nor even 
conscience, which the Court can apply; for, unless 
limited by treaties, the power of a state in this 
domain is unlimited. 


“While the importance of the settlement, by 
pacific means, of all disputes between nations 


should in no way be minimized, it is of the greatest 
importance that the prestige and influence of thi 
Tribunal and the confidence which it should inspi: 
among the nations as an impartial judicial body, 
whoily detached from political influence, should not 
be decreased or jeopardized, as would be the i 
evitable result of its assumption of jurisdiction ove: 
matters exclusively within the domain of the poli 
tical power of a state. It seems to me incontestable 
that nothing could be more fatal to the prestig 
and high character of a great International Court 
of Justice than for it to become involved in the 
political disputes pending between nations; ques 
tions which may arise because of economic rivalry 
or racial, social or religious prejudices. No prin 
ciple of law can be invoked for the settlement of 
such questions. That these political questions often 
lead to conflict and that the nations are pledged by 
the Pact of Paris to settle all differences by pacific 
means is undoubtedly true; but there is ample 
machinery for the adjustment of these questions; 
diplomacy, conciliation commissions and general 
arbitration are available for this purpose, whenever 
nations are willing to submit their sovereign rights 
to arbitration. But these questions of political or 
economic policy are within the sovereign jurisdic- 
tion of every independent state and should not and 
cannot be submitted to the International Court of 
Justice. There is also the League of Nations, 
which is a political conciliation body to which all 
the members may appeal. There is no need to im- 
pose upon the Court any such political questions 
destructive of its influence as a Court of Justice. 
The parties to this case are at liberty to submit the 
political questions involved therein to arbitration 
before arbitrators specifically chose for the purpose, 
if other means of settlement fail. “ 


The two orders of the Court in this Franco- 
Swiss Zone case suggest an analogy to the case of 
Virginia vs. West Virginia in the Supreme Court 
of the United States.* In the latter case, the Su- 
preme Court found it necessary repeatedly to open 
the door to further negotiations, for as Mr. Justice 
Holmes said, in one of the many opinions, “Great 
States have a temper superior to that of private 
litigants, and it is to be hoped that enough has been 
decided for patriotism, the fraternity of the Union, 
and mutual consideration to bring it [the case] to 
an end.” Similarly, the World Court finds it neces- 
sary in the Franco-Swiss Zones Case to proceed 
with great caution, advancing toward a final deci- 
sion only after the parties have had repeated oppor- 
tunity for fresh negotiations. Indeed, “Great States 
have a temper superior to that of private litigants.” 

8. (1907) 206 U. S. 290; (1908) 209 U. S. 514; (1911) 220 
U. S. 1; (4911) 222 U. S. 17; (1918) 281 U. S. 89; (1914) 234 U. S. 
117; (1916) 988 U. S. 202; (1916) 241 U. S. 531; (1918) 246 U. S. 





Gift for Ohio Judicial Administration Study 

Baltimore, Md., Feb. 8.—A gift of $150,000 has 
been made to the Institute of Law of Johns Hopkins 
University by civic and industrial leaders in Ohio, 
Dr. Joseph S. Ames, president of the university, an- 
nounced tonight. The gift is to enable continuance of 
a study of the judicial administration in Ohio. 
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THE ENGLISH COURT OF CRIMINAL APPEAL 





eed of Determination, brevity of Opinion, Paucity of Judicial Rhetoric, Concentration 
n the Outstanding Issues of Fairness and Legality of Defendant’s Trial and Rea- 


sonableness 


Jury’s Verdict Are Salient Characteristics of Tribunal’s Work— 


‘his Bold Experiment May Be Studied With Profit Here* 





By PENDLETON Howarp 
Professor of Law, University of Idaho 


HERE is pr y no feature of the English 
administration of justice which illustrates in more 
convincing fashion the fundamental differences be- 





dure of that country and that 


een the crimina 


the United St the conduct of criminal ap- 
ils Speed of termination, brevity of opinion, 
ucity of judicial rhetoric, concentration on the out- 
nding issues of fairness and legality of the de- 
dant’s trial reasonableness of the jury’s 
verdict these are the salient characteristics of the 
rk of the English Court of Criminal Appeal. May 
e not in the United States, where there is such grow- 
and widespread conviction that the machinery of 
iw enforcement | broken down, study with some 
fit this bold nistrative experiment which, to a 


very large extent revolutionized criminal law ad- 
nistration in England? 

The Court of Criminal Appeal was established by 
the Criminal Appeal Act of 1907.1. The law was en- 
icted only after mentary discussions on the sub- 


ject which had lasted some three-quarters of a century 


nd it was the liate result of the public furore 
ver the miscarriage of justice in the notorious Adam 
Beck case. During this period no less than twenty- 








ig with the topic of criminal 
ippeal were intt in Parliament to no avail. Prior 
to the passage of the law there was no right of direct 


ight separate 


ppeal fron t of a jury on the merits of the 
case, and not eve! int of law unless the judge of 
the trial court s fit to “state a case’”—a mode of 
rocedure which may still be, and frequently is, re- 


ted to in tri Ouarter Sessions and courts of 


ummary jurisdictiot The Beck case focused the at- 
tention of the c the necessity of a prompt and 
dequate method reviewing convictions on indict- 


t, criminal information or coroner’s inquisition. 





met 
The old method of appellate procedure followed in 
the trials of indictable offenses at the Assizes, Central 
Criminal Court of London and Quarter Sessions was 
utlined by the Cases Reserved Act of 1848.° 
This Act provided that upon conviction of any person 
treason, felo r misdemeanor before any court of 
rand te g 1 delivery e. the Assizes and 
Central Crimi ( t). or Court of Quarter Sessions, 
le judge jt before whom the case was tried, 
*The statements t sions in this article are the result of 
servation and st English system | Prof. Howard during 
i I iw \ 
2. Of rse, if efect n which the defendant relied ap- 
i on j l » the Attorney-General 
eave t , wi argued in the King’s 
h Div f Appeal—that is, the 
er sect Judicature—and thence to the 
se of Lords f sior This practice, however, was but 
se made use pe ally abolished by the Criminal 
A ppe Act, s ) 
11 & 12 V ya gS 
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could, in his or their discretion, reserve any question 
of law which arose during the trial for the consideration 
of the Court for Crown Cases Reserved (a tribunal 
brought into existence by this Act) ; and the judge or 
judges could then respite execution of the judgment 
until such question was considered or decided; while 
the matter was pending the defendant was either com- 
mitted to prison or released on bail, the action taken 
in this respect being discretionary with the trial court. 
If the Court for Crown Cases Reserved thought that 
the point of law had been wrongly decided at the trial, 
the verdict was set aside and the conviction quashed. 
Sut it will be observed that a case could be stated 
on a point of Jaw only and that the judge could not be 
compelled to state it if he did not wish to do so. More- 
over, such an appeal could be taken by the defendant 
only, not by the Crown. Prior to the establishment 
of the Court of Criminal Appeal, the annual number of 
cases stated averaged only eight.‘ By the Supreme 
Court of Judicature Act of 1873,° this jurisdiction of 
the Court for Crown Cases Reserved was transferred 
to the judges of the King’s Bench Division of the High 
Court of Justice—that is, the lower section of the 
Supreme Court of Judicature. 

The Act establishing the Court of Criminal Appeal*® 
materially alters this whole procedure by providing that 
all appellate jurisdiction previously exericised by the 
judges of the High Court under the Crown Cases Re- 
served Act of 1848 shall henceforth be vested in the 
Court of Criminal Appeal, but that in any case arising 
in the future where a person convicted appeals against 
his conviction on a question of law alone the court 
may, if it thinks fit, follow the procedure outlined in the 
law of 1848 and require a case to be stated in the same 
manner as if a question of law had been reserved at 
the trial. As a matter of fact, however, the old pro- 
cedure is seldom, if ever, resorted to; all questions of 
law invariably come before the Court of Criminal 
Appeal as ordinary appeals, and not as cases stated. 

The Court of Criminal Appeal consists of the 
Lord Chief Justice of England and all the puisne judges 
of the King’s Bench Division. The court is properly 
constituted when there are as many as three judges 
present ; but whatever the number it must be uneven, 
and the decision of the majority prevails. The court 
sits at the Royal Courts of Justice in London, and in 
practice, unless the case is of unusual importance, only 
three judges are present at the hearings. In some thirty 
or forty cases since the court was created, it has con- 


4. See Kenny, Outlines of Criminal Law, (12th ed., London, 1926), 
425 

5. 86 & 87 Vict. c. 66, s. 3 
Supreme Court of Judicature (Consolidation) 
V,c. 

6. s. 20 (4). 


47; repealed and reenacted by the 
Act, 1925, 15 & 16 Geo. 
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sisted of more than three judges; in one case it con- 
sisted of thirteen judges. The Lord Chief Justice al- 
ways sits if possible, and when he sits, presides. The 
court sits on an average about forty days each year. 
Only one judgment is rendered except “where, in the 
opinion of the court, the question is a question of law 
on which it would be convenient that separate judg- 
ments should be pronounced by the members of the 
court.”’ The court has appellate jurisdiction over all 
criminal cases tried at Quarter Sessions, the Assizes, the 
Central Criminal Court, and in the King’s Bench Divi- 
sion, whether on indictment, criminal information or 
coroner’s inquisition. Thus, contrary to the prevailing 
practice in the United States, criminal appeals are heard 
and determined by the same judges who try the more 
important indictable offenses at the Assizes and Central 
Criminal Court,* although, of course, it is arranged 
among the judges that the judge who tried the case in 
the first instance does not sit on the appellate court 
when it is being argued on appeal. 

A defendant convicted of an indictable offense may 
appeal against his conviction in the following cases: (1) 
on any ground involving a question of law alone, 
whether the question was raised by the defendant in 
the court below or not; (2) on any ground involving a 
question of fact alone, or a question of mixed law and 
fact, or any other ground which appears to the court 
to be sufficient, either by leave of the Court of Criminal 
Appeal or upon a certificate of the judge who tried 
the action that it is a fit case for appeal, and (3) 
against the sentence imposed upon the defendant by the 
court of trial, but only upon obtaining leave from the 
Court of Criminal Appeal, and only if the sentence is 
not one fixed by law. 

Appeals, or applications for leave to appeal, must 
be filed within ten days of the date of conviction, unless 
the time is extended by the Court of Criminal Appeal ; 
and there is no power to extend the time for appeal in 
cases of conviction involving sentence of death. The 
notice of appeal, or the application for leave to appeal, 
must be signed by the appellant, except in certain cases, 
when it may be signed by his solicitor or some other 
authorized person. It must be addressed to the Regis- 
trar of the Court of Criminal Appeal. Governors of 
the prisons inform convicted prisoners of their rights 
under the law and furnish them with instructions and 
forms of appealing.® 

It is the duty of the Registrar to obtain and lay 
before the court all documents, exhibits and other 
things relating to the proceedings in the court of trial 
which appear necessary for the proper determination 
of the appeal or application. These include a transcript 
(and a carbon copy) of the stenographic notes of the 
proceedings at the trial. Copies of the transcript and 
of other necessary documents for the use of the judges 
and of the Director of Public Prosecutions are after- 
ward made. No official shorthand note, however, is 


¥. o 2.) 

8. It should be noted_that under a series of Parliamentary enact- 
ments culminating in the Criminal Justice Act, 1925, 15 & 16 Geo. V, 
c. 86, courts of summary jurisdiction (i. e. benches composed of lay 
ustices of the peace in the great majority of boroughs and_ counties, 
= in London and a few of the larger cities courts presided over by 
professional police court magistrates) may now, with the consent of the 
accused, hear and determine certain classes of indictable offenses, which 
were formerly triable only before juries, For a discussion of the de- 
clining importance of the English criminal jury see my article Trial 
by Jury, Century Magazine, (April, 1929), 683 et seg. 

9. Lord Hewart, the Ba an Lord Chief Justice of England, is 
authority for the statement that barely seven per cent of the total 
number of convicted persons exercise, the right of appeal. ‘The highest 
number of appellants was,” he said, “in the year 1910, when there were 
712 appellants. An examination of the record shows that the number 
of appellants has ranged from 712 to 420 or thereabouts in a year, with 
an average of something like 520, while the number of cases in which 
the conviction was quashed has ranged from 89 to 14, and the number 
of cases in which the sentence was reduced has ranged from 47 to 17 
in a year.” (Extract from an address delivered at the twelfth annual 
meeting of the Canadian Bar Association at Toronto, August, 1927). 


as yet taken of the proceedings or judgments of the 
Court of Criminal Appeal itself. Such a note, in fact, 
is never taken unless a stenographer is specially in- 
structed by some person interested in some particular 
case. 

Leave to appeal will be given in all cases wher 
a prima facie case for further inquiry is made out. 
single judge, who does not sit in open court, has power 
to grant or refuse such leave and to deal with other 
subsidiary applications. In the event an appellant's 
application is refused, however, he is entitled to have 
his petition heard by the full court. In practice, ap 
plications for leave to appeal are usually determined in 
the first instance by a single judge. Many cases neve 
reach the full court at all. Appellants have the abso 
lute right to abandon their appeals or applications and 
many exercise this right. Sometimes an appeal is 
abandoned before the case is considered at all, either 
by a single judge or by the court; sometimes after the 
single judge has refused leave to appeal.*® 

The Act provides that the Court of Criminal Ap- 
peal shall allow an appeal against conviction if it thinks 
the verdict of the jury should be set aside on the 
ground that it is unreasonable, or cannot be supported 
by the evidence or resulted from a wrong decision on 
any question of law, or if it thinks that on any ground 
there was a miscarriage of justice. In all other cases 
it must dismiss the appeal; and in this connection it is 
provided that even though the court is of the opinion 
that the point raised might be decided in favor of the 
appellant, it may still dismiss the appeal if it considers 
that “no substantial miscarriage of justice has actually 
occurred.” 

If the court allows the appeal, it can quash the con- 
viction and direct a judgment of acquittal to be entered. 
It may affirm the sentence passed, or substitute another 
sentence in a case where the appellant, though not 
properly convicted on one count of an indictment, has 
been properly convicted on some other count. Where 
the defendant was improperly convicted of one offense 
and the jury could, under the indictment, have found 
him guilty of some other offense, and it appears to the 
court that the jury, on their findings, must have been 
satisfied that the evidence proved him guilty of that 
other offense, the court can substitute for the verdict 
found by the jury a judgment of guilty of that other 
offense and pass sentence accordingly, provided the 
sentence is not of greater severity. 

The prisoner can appeal against the sentence im- 
posed upon him by the trial court, but only upon obtain- 
ing leave from the Court of Criminal Appeal, and only 
if the sentence is not one fixed by law. If the court 
thinks that the sentence is too severe, it can sherten it. 
In appealing against sentence the defendant runs some 
risk, however, for the court may, if it sees fit, quash 
the sentence appealed from and inflict a more severe 
penalty. This power is given the court in order to 
discourage frivolous appeals and to enable it to correct 
what it considers to be either undue severity or unwise 
leniency in the sentence appealed from. As a matter 
of fact, the power to increase sentences has been in- 
frequently exercised. “During the past nineteen years,” 
said Lord Chief Justice Hewart, “sentences have not, 
I think, been increased in more than fourteen cases. 
And in every case of increase of sentence, an appellant 
has always been expressly warned by the court before- 


10, “During last year, for example, 101 appellants abandoned their 
appeals or .applications—fifty-seven before their cases had been con- 
sidered at all by either the single judge or by the court, 44 after 
the single judge had refused leave to appeal.” (From the address by 
Lord Hewart, op. cit. supra.) 
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nd of its power, the appellant has therefore had 
opportunity of ning his appeal.” 
As already i l, the court may, if it thinks 
per, dismiss thi il altogether ; and in this con- 
tion it may be 1 to emphasize that even though 
court 1s 0 that the point raised might 
ecided i e appellant, it may dismiss the 
peal if it cor that “‘no substantial miscarriage 
ustice has rred.”’ 
Che court is « wered, in a proper case, to hear 
1 evice metimes does so. But it has 
power to ordet new trial, for the Act provides 
t “writs ( 1 the powers and practice now 
xisting in thi Lig Court in respect of motions tor 
v trials « g g thereof in criminal cases, are 
reby abolisl t has been held, however, that 
ere the ¢ lf holds that the trial 
an appellant has power to order 
prisone! on t lent in question ; 
such a cas¢ orant if ventre de novo, 
it is, a . fresh jury to 
y the case.** 
The average time that elapses from the receipt 
the Reg tice of appeal, or an application 
r leave to he hearing of the appeal by 
1e court, is f1 four to five weeks.*® During the 
terim the pris innot obtain a certificate of rea- 
ible doubt o1 imitted to bail; he remains in 
son. There lay incidet to the preparation 
f lengthy 1 randa or briefs on appeal, as 
n the United § he English record on appeal 
nsists mer e transcription of the steno 
iphic record uments of the trial. Printed 
irguments based on this stenograpt ic record are not 
utilized because they are conceived to be a waste of 
time and energy. Most opinions of the court are very 
short—rarel in tw ) or three typewritten pages 
in length—and there is no attempt in them to display 
legal erudition ey are customarily rendered orally 
by the presiding lge immediately at the conclusion 
f the argument pposing counsel. 
The Act c1 g the Court of Criminal Appeal 
sted in the D f Public Prosecutions additional 
luties of exceptional importance.*® He is directed by 


every appeal to 1 Court of 
hose cases wl the defense of the appeal is under- 


by 


+ 1 7 ; 
elrectualliy di ged trom undert 


or the Crown on 
al Appeal except in 





iment department or 
latter, however, are 
aking the defense 


a private prosecutor The 
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minal Appeal. 
before the Canadian 





1¢ I f rector of | Prosecutions was created in 
f Pr tior f Offenses Act of that 

ff “ merged with that 

S tor to t ry, but in 1908 t two were again separated 
73 The number 
cases instituted arric nm by the Director is, and always has 
er of indictable offenses 
ir For a full discus- 
rector of Public 
al ution in Eaglend I, 
et seq 1929 II, 30 ibid, 12 et seq 





8 In Eng rosecution of nal offenses, save in those 
asses , re ! ted through the agency of 


vernment P. s the I ( ers of the Crown (the 


Director of Public 
epartments and boards, 
the ager f private individuals (i. e. 

med t itors’’) These private 

tion and have only 
lo so by legis. 
inadequate scale 
ile the ordinary run 
by the police, it is 








of criminal appeals by the section of the Act*® which 
provides that upon the hearing of an appeal, or any 
proceedings preliminary or incidental thereto, costs are 
not to be allowed on either side. Private prosecutors 
are almost always willing, because of this provision, 
to have their cases on appeal defended by counsel repre- 
senting the Director of Public Prosecutions without 
any expense to themselves. Moreover, even though a 
private prosecutor undertakes to defend the judgment 
on.appeal he runs the risk of being subsequently dis- 
placed by the Director, for regulations under the Act 
provide that the Court of Criminal Appeal may, at any 
stage of the proceedings, if it thinks proper, order the 
Director of Public Prosecutions or the solicitor to a 
government department to take over the defense of the 
appeal and be responsible for its further conduct. The 
effect of the several provisions of this Act has been 
to entrust the Director with the major portion—roughly 
ninety per cent—of the work of defending judgments 
of conviction in the Court of Criminal Appeal.” 

When the Registrar of the Court of Criminal Ap- 
peal has received a notice of appeal (as distinguished 
from an application for leave to appeal), or when leave 
to appeal has been granted to any appellant, the prac- 
tice is for the Registrar first to ascertain whether the 
private prosecutor intends to undertake the defense of 
the appeal. If the latter declines the Director is noti- 
fied forthwith and all papers in the case, including the 
transcript of the testimony adduced at the trial, are 
furnished his office free of charge. Of course if the 
Director himself is the original prosecutor, he is noti- 
fied in the first instance. The regulations further pro- 
vide that it shall be the duty of the prosecutor who 
declines to undertake the defense of an appeal to fur- 
nish the Director and the Registrar, or either of them, 
any information, documents, matters and things in his 
possession or under his control connected with the pro- 
ceedings, which they may require for the purposes of 
their duties under the Act. 

In those cases where the appeal is against sentence 
only, it is the practice for the Court of Criminal Ap- 
peal to give the Director a free hand in determining 
whether or not it is advisable for his office to be repre 
sented by counsel at the hearing of the appeal. As 
soon as leave to appeal against sentence has been 
granted, therefore, the Registrar sends the Director 
all the papers in the case, including a copy of the ap- 
plication for leave to appeal and a transcript of the 
evidence at the trial, so that his department may be 
fully advised of the attendant circumstances. If the 
Director decides that the case is of sufficient importance 
to require his intervention, or is of the opinion that he 
can in any manner assist the court in reaching a proper 
decision in the matter of sentence, he instructs or 
“briefs” counsel to appear for the Crown at the hear- 
ing. The question of sentence is ordinarily one in 
which the court does not need, or desire, the assistance 
of counsel for either prosecution or defense.** The 
judges have all the facts before them and have had 
long experience in dealing with problems of punish- 
ment. It sometimes happens, however, that the Direc- 


nevertheleas true that a consider able number of prosecutions is carried 
m through the agen y of private persons hese proceedings are there 
fore termed “priv prosec uti ms."’ For a discussion of this topic, see 
my articles Criminal Prosecution in England, op. cit. supra 

19. s. 18. See also Costs in Criminal Cases Act, 1908, 8 Edw 
5. s. 9 (5) 

St. R. & O. (1908), no. 227, s. 28, at 251-52. 

See Criminal Statistics England and Wales (1927), Cmd. 3301, 
, 98-101. 

The appellant, however, is entitled to brief counsel on any 
ce before the court, whether against sentence or conviction 
s seldom: granted in appeals against sentence only. (Informa- 
the clerk of the Court of Criminal Appeal.) 
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tor has been furnished information by the police with 
respect to the defendant’s record which was not avail- 
able at the time sentence was passed in the court below, 
or has received other advices which bear on the question 
of punishment. In such cases the Director notifies the 
Registrar that counsel has been instructed to appear 
on behalf of the Crown, and the police officer or any 
other witness may be called on to give evidence at the 
hearing, if the court deems it advisable to hear him. In 
the great majority of appeals against sentence only, 
however, the Director does not instruct counsel. And 
in those cases where the court grants leave to appeal 
against both conviction and sentence, counsel briefed 
by the Director appears at the hearing to defend the 
conviction gnly. 

In preparing the defense of an appeal it becomes 
necessary for the Director’s office to examine the record 
of the trial, investigate the legal points involved, and 
prepare a brief for counsel’s guidance at the hearing. 
As already pointed out, however, it is not the practice 
to prepare printed briefs or other arguments for sub- 
mission to the court. It may be that the court has 
already indicated, in granting leave to appeal, the ques- 
tions which it considers to be of paramount importance 
in the appeal; these points are, of course, the ones 
which receive most attention in the brief, although 
counsel may be instructed on other matters as well. 

In the appeals of those cases in which the Director 
was the original prosecutor, it is the invariable pracuce 
for him to brief the same counsel who appeared at the 
trial; and this is true even though more than one 
counsel may have conducted the trial. In those appeals 
in which the Director was not the original prosecutor, 
it is also customary to offer the brief to trial counsel. 
Should he decline the proffer, a counsel who holds a 
permanent appointment from the Crown is instructed 
in his stead. It may happen in some cases that where 
a junior barrister only has represented the prosecution 
at the trial, the Director may see fit to instruct a King’s 
Counsel, or leader, together with the junior, to argue 
the case on appeal. But this is not likely to occur un- 
less the case is of exceptional gravity or presents legal 
questions of unusual importance. 

The task of defending an appeal from a judgment 
of conviction is not onerous, since the court as a rule 
calls upon Crown counsel only when the arguments 
presented by appellant's counsel leave it in doubt as to 
the legal points involved. It is a common occurrence 
for the presiding judge to inform counsel for the pros- 
ecution that no argument is necessary. This does not 
necessarily, imply, however, that the conviction will be 
affirmed, especially if it is a case in which leave to 
appeal has been granted by the court, or one of the 
judges thereof. For such leave is not likely to be 
granted unless the grounds of appeal are of a substan- 
tial nature. 

Since no costs are allowed on appeal, the Director 
must of necessity make use of his own departmental 
funds in order to provide compensation for his counsel. 
The amount of the fee depends upon the character and 
importance of the prosecution.** 

The Court of Criminal Appeal has now been in 
existence a little more than twenty years. So far- 
reaching have been the results of its work and so effec- 
tively has it performed its functions that it is difficult 


23. The average fee is from five to seven guineas ($25 to $85) 
in each case In country prosecutions, therefore, it is entirely possible 
that a trial counsel who accepts an appeal brief may spend more on his 
travelling expenses to and from London than the amount of the fee 
he earns in representing the Crown. . 


to understand why so many competent and experienced 
critics of law administration in England protested 
against its institution. It seems incongruous to the 
present generation of Englishmen that before the pas- 
sage of the Act of 1907 a Court of Appeal existed 
where pecuniary interests were in dispute, but that 
none existed for the benefit of the convicted defendant 
whose liberty or life was at stake. The operation of 
the court has unquestionably increased public confidence 
in the just administration of the criminal law by cor- 
recting a considerable number of errors into which the 
courts below had fallen in particular cases. Its judg- 
ments, moreover, have tended to create a standard 
throughout the country for the administration of crim- 
inal justice and to introduce some measure of uniform- 
ity in the character of sentences. The advantages of 
the court have been aptly summarized by the present 
Lord Chief Justice, Lord Hewart, as follows: 
“Competent observers in general perceive not 
merely the utility of the court but, indeed, its necessity. 
It is not so much that a conviction is sometimes 
quashed or a sentence is sometimes reconsidered. What 
matters, and matters profoundly, is that everybody 
engaged in administering the criminal law, upon what- 
ever rung of the ladder he may be, throughout the 
whole hierarchy, is well aware that a Court of Criminal 
\ppeal is in existence. The consequences of that dif- 
fused and abiding knowledge are quite incalculable. 
If anyone has any real doubt about the matter, let him 
contrast and compare, for example, the summing up in 
a criminal case tried today with the summing up in a 
criminal case tried fifty, forty, or even twenty-five 
years ago. Speaking for myself, at any rate, I have not 
the smallest doubt that, among the many duties which 
belong to the Lord Chief Justice of England, there are 
none more important than his duties connected with the 
Court of Criminal Appeal.”** 


———— . 
24. Address before the Canadian Bar Association, of. cit. supra 





International Conference of Comparative Law 


HE following resolutions passed at the annual 

meeting of the International Academy of Com- 
parative Law, at The Hague on August 2, deal 
with the plan for an international conference un- 
der its auspices in 1932: 

“At the annual meeting the Academy took note with the 
greatest satisfaction of the considerable measure of success 
already obtained in the promotion of the projected conference, 
in which many persons and scientific bodies in all countries 
have manifested their interest. 

“After hearing the reports of Professors Balogh and Lam- 
bert, the Academy decided as follows: 

“(1) The International Congress of Comparative Law 
will be held at the Hague from 2-6 August, 1932 
“(2) Each person taking part in the Congress will pay 
a subscription of 12 florins, payment to be made for the 
Account of the Academy, to the Rotterdamsche Bank Ver- 
eeniging, Utrecht. Persons or societies wishing to take part in 
the conferences are requested to register their names with Pro 
fessor Elemér Balogh, Artillerie Strasse 12, Berlin N.24 

“(3) The Congress will comprise: 

“(a) General Section, in which will be studies of (1) 
The existing condition of each branch of law from the point 
of view of Comparative Law, and (2) The organization of a 
centre of international juridical documentation. 

“(b) Special Section, in which a few questions present- 
ing a special practical interest will be discussed 

(4) Details of program and organization will be con- 
sidered by the bureau at its next meeting in January, 1931. 
It is contemplated that the program schemed be definitely 
settled at the next session of the Academy.” 
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n the Constitutional framework of concrete and 
ppropriate leg ichinery for clarifying distinc- 
tions or for « rcement of imperative duties. 
Perhaps only t mnibus method of broad gen- 
eralization, and this inadequate provision for legal 
enforcement of duties, were the most feasible ar- 
rangements in a { c of government under a writ- 
ten constitution which, in the words of Chief Justice 
Marshall, was endure for ages to come” and 
which would, furthermore, be judicially “adapted” 
from time to tit is the judicial process dealt with 
the varying exigencies of national life.t On the 
other hand, it 1 t not be overlooked that the Con- 
stitution was drafted on a theory of “automatic” 
control of the functions as well as the divisions of 
power with Federal State, under the notion 
fa “higher beyond and above the Constitu- 
tion, which dictated and compelled governmental 
ction as well ined it.2, Saturated with the 
loctrines of | Blackstone, Locke, and Montes- 
quieu, and with the general background of Magna 
Carta and the Common Law idea of static rights 
and duties, the Framers of the Federal Government 
envisaged a higher law of morals as the wellspring 
of sanction im] ng action the part of govern- 
mental administrators and legislators in the dis- 
charge of sed by the Constitution. High- 
mindedness cooperate with self-interest of 
those in the plane of so-called political stra- 
tegy; statesn of the few would join forces 
with thoss rested largely in obtaining re-elec- 
tion t ho would discharge constitu- 
tional duties of government as a means toward that 
end. But tl idealistic theory of governmental 
Maryland (1819) 4 Wheaton, 316, Marshall 
f s mnior A nstitution, to contain 
: i f which its great powers 
ey may be carried into 
executior ‘ t xit f legal code, and could 
arce . 1 probably never be 
2 Core g Law ackgr f the Constitution,” 
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sanction would not be feasible in the event pro- 
nounced decay occurred in political leadership, so 
that some other method would have to be invoked 
to compel performance of governmental duties. 
Thus the judiciary was invested with certain 
powers, but up to a given limit only, where it was 
contemplated disputes of jurisdiction between Fed- 
eral and State Governments might be settled, or 
where generally unconstitutional acts of govern- 
ment might be challenged and, if necessary, re- 
strained by prohibiting officials of government from 
acting thereunder.* But, as will be indicated, num- 
erous gaps have developed, making for inadequate 
judicial enforcement of constitutional duties. 


Factors Precluding Enforcement of Constitutional 
Duties Through Legal Machinery 


Usually, there will be a number of factors 
making for these non-enforcible situations. In the 
first place, no case or controversy may be possible 
in order to obtain judicial recognition of a dispute, 
for example, between coordinate branches of gov- 
ernment within, particularly, the orbit of Federal 
power.* This is the problem of inability of initiat- 
ing legal proceedings in the first instance. In the 
second place, granted a case or controversy, so that 
the issue can be framed and the subject-matter 
taken cognizance of by the proper judicial tribunal, 
the latter may sidestep the question presented, if 
it can possibly do so, out of a principle of respect 
for the acts of a co-equal power in government, or 
under the broad doctrine, the limits of which are by 
no means today settled, of judicial non-review of 
so-called “political” questions. The latter device 
is of such latitude that it will be inclusive of situa- 
tions where the courts consciously feel that they 
are inadequate, in their legal-machinery, in obtain- 
ing enforcement of a judgment or decree even if 
it were rendered. This is the problem of judicial 
neutrality, more or less vague and difficult of pre- 
diction. It will not always be articulately expressed 
in judicial opinions, but it will be obscurely there, 
or it will be the major premise, the intuitive judg- 
ment of decision. From these observations, it will 
be perceived that considerable latitude is afforded 


Even today the accepted doctrine of the judiciary, in over- 
throwing unconstitutional legislation, is that no effect in rem is had 


on the statute, but only an in personam effect, i. e., parties claiming 


to act under the void statute are prohibited from doing so. 
4. Within the doctrine of Muskrat v. United States (1911) 219 
U. S. 846. Of course, this requirement is applicable only of constitu 
tional courts. Cf. Ex parte Bakelite Corporation (1929), 279 U. S. 438. 
5 M. F. Weston, “Political Questions,” 38 Harvard Law Review, 
296; Finkelstein, “Judicial Self-Limitation,” 37 Harvard Law Review, 
338 
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to the other branches in government in refusing to 
discharge constitutionally imposed duties, or dis- 
charging them, perhaps, in an _ unconstitutional 
manner. The third problem /s that of the growtk 
of “extra-constitutional” expedients, those prac- 
tices and usages of governmental action that are 
not prohibited by the constitutional design of gov- 
ernment; but which are inevitable by-products of 
practical government, in that they lubricate the 
wheels of government and keep it functioning as a 
vehicle of national political life, accomplishing the 
ends of government. It is probably not exaggerated 
to say that these developments of government 
“beyond the pale” of constitutionality are slowly, 
but surely, evolving practices as well-established as 
though embodied expressly in the fundamental con- 
stitutional document.® 


Mandatory Congressional Duties Held 
Non-Enforcible 


There are a number of duties imposed on Con- 
gress by the Constitution for which there has thus 
far in our national history been no legal machinery 
appropriate as an enforcement agency. These are 
mandatory duties, and not discretionary powers, to 
act or not to act. They were so regarded in the 
debates in the Constitutional Convention of 1787,’ 
and the phraseology would seem to admit of no 
doubt that they are thus to be construed. Article 
V of the Constitution provides: “The Congress, 
whenever two-thirds of both Houses shall deem it 
necessary, shall propose amendments to this Con- 
stitution, or, on the application of the legislatures 
of two-thirds of the several States, shall call a con- 
vention for proposing amendments.” So far as is 
known, there have been no attempts made up to 
the present time seeking the aid of legal machinery 
to compel the calling by Congress of a constitu- 
tional convention where two-thirds of the several 
States had made the necessary application. There 
would be difficulty, in the first place, in determining 
when the two-thirds number had petitioned Con- 
gress, whether they should be for specific or gen- 
eral amendments, and for how long a period of time 
these petitions would be regarded as existing if not 
simultaneously submitted. The determination of 
these questions would be useful smokescreens for 
judicial neutrality in refusing to compel enforce- 
ment. And, of course, on the other hand, under the 
decisions, there would be grave doubt whether per- 
formance of such a duty would be undertaken by 
judicial compulsion, because no case or controversy, 
or because beyond judicial enforcement. Thus, ju- 
dicial neutrality would negate enforcement. The 
same difficulty would not be experienced so far as 
legal non-enforcement were concerned, in those 
situations where Congress is under a duty not to 
act, for here the judiciary would merely restrain the 
enforcement of an act or statute violative of the 
Constitution. 

Again, regarding reapportionment of the mem- 
bers in the lower House of Congress, the provisions 
are: “Representatives shall be apportioned among 
the several States according to their respective 
numbers, counting the whole number of persons in 
each State, excluding Indians not taxed” (Article 


XIV, sec. 2) and “the actual enumeration shall be 


6. I have discussed these developments in a forthcoming article 
in the California Law Review. 
7. Elliott, “Debates,” vol. 4, p. 184 (1836 ed.). 


made within three years after the first meeting of 
the Congress of the United States, and within every 
subsequent term of ten years, in such manner as they 
shall by law direct.” (Article I, sec. 3). It is a 
matter of common knowledge, in fact, of notorious 
knowledge, that the present apportionment of seats 
in the House of Representatives has not been 
altered since 1910, ignoring the census of 1920.5 
By the Act of 1929, Congress has, at last, under- 
taken to perform its constitutional duty by empow- 
ering the President to fix the reapportioned mem 
bership within two years, unless the Congress in 
the interim takes action. But nothing was ever 
done about compelling performance of this manda- 
tory provision for the plain reason that nothing 
could be done about it through legal machinery. 
In one or two of the constituent States, injunctive 
proceedings were instituted by interested parties 
seeking to restrain legislative acts enacted by a 
legislature that had refused to reapportion its mem- 
bership, the contention being that the legislation 
was void.® But the courts have been cautious to 
enjoin such legislation, on the ground that, having 
no affirmative power to compel performance of 
legislative duty, there was equally no indirect power 
to accomplish the same result." The same notion 
has been behind judicial neutrality with respect to 
the duty of the lower House of Congress. 

Compelling Congressional Action With Respect to 

State Duties 


There are certain constitutional duties imposed 
on the Central Government with regard to impel- 
ling or restraining action on the part of the consti- 
tuent States that might be invasions of rights of 
persons protected by the Federal Constitution. Here 
it has been charged there have been evasions of 
congressional duty, which could not be remedied 
through legal machinery. Article IV, in part, pro- 
vides: “A person charged in any State with treason, 
felony, or other crime, who shall flee from justice, 
and be found in another State, shall, on demand of 
the executive authority . the State from which he 
fled, be delivered up, to be removed to the State 
having jurisdiction of the crime.” Although there 
is no express mandatory duty imposed on the Cen- 
tral Government to compel enforcement of this 
provision with respect to interstate rendition," it 
was not contemplated that the asylum State should 
be the sole judge in the event a sister State sought 
extradition of a fugitive from its own justice. The 
Fourteenth Amendment, of course, imposes certain 
restrictions on State action, which Federal courts 
will compel the constituent States to observe, in a 
negative way, by striking down invalid legislation. 
But to compel rendition of a fugitive from justice 
to another State requires an impartial, but coercive, 
central authority such as the Federal Government. 


8. Chaffee, “Congressional Reapportionment,” 42 Harvard Law 
Review, 1015. Professor Chaffee refers to the y of Congress to 
reapportion as “an imperfect obligation,’’ one wher« luty is defined, 
but the sanction withheld. 

9. Fergus v. Marks (1926) $21 Illinois, 510, and Fergus v. Kinney 
(1929) 833 Ill. 487. But see State ex rel. Adams County v. Cunningham 
(1892) 81 Wis. 440, and State ex rel. Lamb v. Cunningham (1892) 
83 Wis. 90. 

10. It is well settled, of course, that the judiciary are w 
affirmative power to compel a legislature to perform a legislative t 
Cf. Person v. Doughton (1928) 186 N. C. 723, and Henry v. Cherry 
(1909) 30 R. I. 18, at p. 38. 

x. = Kentucky v. Denison (1860) 24 Howard, 66, Taney, C. J., 
held the Federal Government without coercive powef to compel 
asylum State to deliver the fugitive from justice to the extraditing Sts 
The Fourteenth Amendment had not then been adopted. And see W. ( 
Coleman, “The State as Defendant,” 31 Harvard Law Review, 210, 229 
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rIONAL DUTIES AND INADEQUATE ENFORCEMENT MACHINERY 


certain arbitrary State statutes which could be 
rested for support solely on color or prior servitude, 
as in the so-called “grandfather” clause.** Conced- 
ing an effort in Congress affirmatively to enact 
legislation forbidding the States from requiring 
literary requirements in voting, it is quite possible 
that legislation attempting this would be declared 
invalid under the doctrine of the Civil Rights 
Cases,'* in that the Federal Government was going 
beyond its ambit of power and attempting regula- 
tion of a municipal character."* Further conceding 
a mandatory duty, how could it be legally enforced? 
Like the powers conferred on the Federal Govern- 
ment by the Eighteenth Amendment, while intoxi- 
cating liquor for beverage purposes is declared 
illegal in manufacture, sale, and transport, there is 
no mandatory duty imposed on Congress to enact 
legislation, nor are the States so compelled; hence, 
there would be no constitutional objection to repeal 
of the Volstead Act, and where there was no legis- 
lation defining what is intoxicating liquor, or pro- 
viding penalties for violation, there could be no 
enforcement of the Amendment. 


Constitutional Omissions of Duties and Restraints 

Failure to provide for certain possible action on 
the part of Congress or the President, raises some- 
what analogous problems to those already dis- 
cussed. Such omission also may occur because of 
too great generality of language with respect to a 
given function or power of government, or even 
the lack of precise definition of a term or word. 
Wide discretion is thus afforded the courts for 
practicing their judicial neutrality, and for conse- 
quent non-enforcement of proceedings which would 
seek either to compel government action or judicial 
construction of governmental power or areas of 
powers. Moreover, inability of obtaining judicial 
machinery in the first instance, is also present as a 
factor. 

Various illustrations of the situation in mind 
are pertinent. For example, there is no limitation 
anywhere within the Federal Constitution on the 
power of the President to “pack” the Supreme 
Court with a numerical personnel favorable to his 
policies, other than the inferential power of Con- 
gress to fix the number of justices through its 
power to determine the Court’s appellate jurisdic- 
tion, which number it has altered from time to time 
by statute,’* thus restricting the President’s power 
of appointment. Of course, there is the powerful 
check of the Senate in approving nominations, but 
where there is working control over both the Presi- 
dency and the Senate by the same political party, 
this is not an insurmountable obstacle. The fact 
that it has usually resulted disastrously for the 
President to play politics with the Supreme Court, 
does not negate the statement that, from a consti- 
tutional standpoint, there is but little restriction on 
the President with reference to the numerical per- 
sonnel of the Supreme Court. Another casus 
omissus, in the constitutional sense, is to be found 
in the fact that there is no provision with respect 
to the number of times a President may succeed 
himself. Of course, there is the tradition against 


the third term, and Presidents have usually ob- 

18. Guinn v. United States, 238 U. S. 347, and Myers v. Ander- 
238 U. S. 368 
14 109 U. S 


son, 


3 (1883). 


15. Cf. the convincing argument of Senator Claude A. Swanson 
of Virginia, Jan. 23, 1928, Congressional Record, pp. 1931-82. _ 

16. H. W. Horwill, “The Usages of the American Constitution,” 

186-189 
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served this usage, and it would require a strong 
man to violate it. But conditions might be such 
that it would be attempted; if so, there would be 
nothing, so far as the written Constitution is con- 
cerned, to hinder. Moreover, there is no precise 
definition in the Constitution as to when a Presi- 
dent or Vice-President has reached that condition 
of “inability” to justify his removal from office. 
Congress is given the power to regulate the succes- 
sion in case of “inability” on the part of the Presi- 
dent or Vice-President to perform his official duties. 
By statute, Congress has laid down some rules as 
to succession, but has not defined “inability.”” 
Does the fact that the President is physically in- 
capacitated for six months bring into operation a 
state of “inability?” And who, or what body of 
men, if any, is to initiate the first steps in the deter- 
mination of so-called inability? In other words, 
where is the legal machinery? Moreover, the Presi- 
dent, by Article II, section 3, “shall from time to 
time give to the Congress information of the state 
of the Union.” By what legal machinery could he 
be compelled to discharge this mandatory duty? 
The answer must be plain, that there is none. Only 
his high sense of his own judicial and executive 
duties is the impelling sanction. 

There are no provisions in the written Federal 
framework of government for withdrawing amend- 
ments by the constituent States, after they are once 
made a part of the Constitution. There are no 
provisions concerning whether or not, prior to rati- 
fication by the necessary three-fourths of the legis- 
latures or States in conventions, an amendment de- 
clared to be ratified by a State, may be withdrawn."* 
The Constitution being silent on these matters, 
must raise doubts as to the existence of such power 
in the judiciary, in the legal machinery, to assume 
to interfere in these relationships. 


Trespassing by Co-Equal Powers of Government 


There may be duties impliedly imposed not to 
interfere with the activities of co-equal branches in 
government, but quite often these duties are 
breached and trespasses, so-called, occur, but 
nothing legally can be done about them. Thus, 
by a Resolution of the Senate, of February 11, 1924, 
by a vote of 47 to 34, the President was called upon 
“immediately to Benue B the resignation of the 
Secretary of the Navy’ because of the so-called oil 
frauds. In the debates on the Jay Treaty, in the 
House in 1796, a resolution of the House of Repre- 
sentatives was directed to the President to submit 
certain documents relating to the negotiation of the 
treaty, on the ground that since appropriations were 
to be voted, the lower House had an indirect power 
in the negotiation of treaties. On President Wash- 
ington’s refusal to submit the documents, the House 
voted the appropriations only by a close vote, but 
fortified itself by another resolution that it reserved 
to itself always the right to carry out a treaty which 
involved the outlay of moneys, by refusing to vote 
appropriations.” In more recent times, when cer- 
tain employes of the Federal Power Commission 
were discharged by newly appointed Commission- 
ers, the Senate, by another close vote, moved to 


17. Acts of January 19, 1886. 24 Stat. 1, c. 4. 

18. Orfield, “The Procedure of the Federal Amending Power,” 25 
Illinois Law Review, 418. 

19. Horwill, supra, note 16, p. 146. 

20. Ivan M. Stone, “The eee ons the Treaty-Making Power,” 
17 Kentucky Law Journal, 216, pp. 223-227. 


reconsider its approval to the nomination of the 
Commissioners, thus involving conflict with the 
Executive power of appointment. Other illustra- 
tions, particularly in Senate action, might be cited 
confirmative of the view that trespasses occur by 
one department of government into the domain of 
another, where judicial enforcement or arbitration 
is not possible. Perhaps in the case of the Senate’s 
claim to reconsider its approval, legal proceedings 
in quo warranto might lie to contest the right of the 
incumbents to hold office, on the ground the Senate 
did have power to reconsider its vote of approval. 
On this matter, there is at present but little con- 
stitutional authority. But the instance will probably 
be a rarity where legal machinery can be called 
upon, in cases of this character. 


Discretionary Powers Not Legally Enforcible 


Much discussion is prevalent regarding the 
duty or power of Congress in the manner of sub- 
mission of amendments to the constituent States. 
There is a contention by some, relating particularly 
to the Eighteenth Amendment, that where an 
amendment transfers affirmative power from the 
realm of reserved power of the States to the Central 
Government, the duty is imposed on Congress, 
under the 5th Article, to submit the proposed 
amendment to conventions in the various States." 
The notion is that conventions expressly so called 
could, with greater propriety, interpret and more 
effectively represent the will of the people in pass- 
ing upon a proposed amendment which radically 
affects the structure of government; that this is not 
the case where an amendment proposes only to 
empower the Federal Government to place negative 
restrictions on State action. Without anticipating 
the decision of the Federal Supreme Court in the 
ruling of Judge Clarke to this effect, it must be 
urged against this position that in Congress, by 
express provision, the Constitution imposes a dis- 
cretionary power to submit all amendments, of 
whatever kind, either to State legislatures or to 
conventions in the States, and that this should be 
an end of the controversy. There is no mandatory 
duty of whatever kind imposed as to the manner of 
submitting amendments; by the Constitution, Con- 
gress alone is given the discretion to decide which 
method shall be followed. 

Another problem, also arising from the Eight- 
eenth Amendment, is that concerning the nature 
of the duty Congress is under to enact legislation 
under the Amendment. After providing for the 
outlaw of intoxicating liquor for beverage pur- 
poses, in its sale, manufacture, and transportation, 
the Amendment provides that the Congress and the 
several States shall have concurrent power to en- 
force the same. There is no provision making it 
mandatory on the Congress or the States to enact 
any legislation whatever, and a repeal of the legis- 
lation would make it impossible to enforce the 
Amendment.” Nothing could be done in an affirma- 
tive way to compel Congress to enact legislation 
under the Amendment, conceding it to be manda- 
tory in duty; nor could anything be done to restrain 
Congress from repealing the Volstead Act. These 
are purely powers of legislation, not cognizable by 

21. William L. Marbury, “The Limitations Upon the Amending 
Power,” 383 Harvard Law Review, 223. Cf. Elihu Root, arguendo, in 
National Prohibition Cases, 253 U. S. 350, at p. 36 


22. James M. Beck, Speech in the House of Representatives, Feb- 
ruary 7, 1930. 
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egal machinery, for the latter has no power to act 
il objection is from the stand 
» power in Congress; it is a 


; ; 
thesi. But tl 


int of the natu 


iscretionary o1 not a mandatory duty. A pro- 
uinced change the sentiment of the electorate 
ght raise the ies rather suddenly. 


A Proposed Remedy for Legal Enforcement 


‘rom whatever standpoint regarded—whether 


{ 
mandatory dut liscretionary power, or an im- 


ed power not to trespass—the legal machinery is, 
inder present art gements, entirely inadequate to 
enter these dor s of government in the United 
States. It ma best that it cannot project itself 
nto these controversial realms, that it is beyond 
the judicial function to do so. At least, that is the 

rection that tl rovernmental institutions have 
taken. On the other hand, it may be questioned 
whether or not better method could be provided. 

nder the ne rman Constitution, the Federal 
Supreme Court may render advisory opinions, 
vhich have the I ling force of law, W here prob- 


might be worked out in the United States. No 
amendment would be necessary, for Congress may 
confer purely advisory or declaratory functions on 
legislative courts, or probably on administrative 
tribunals created by it. It has done so in the Court 
of Claims and in certain of the District of Columbia 
Courts.** It has also been proposed, by a bill in 
Congress, to empower some Federal administrative 
tribunal to render advisory opinions on the vexa- 
tious problem when a given combination is in re- 
straint of interstate trade, thus binding executive 
action and protecting the interests of those affected 
by present uncertain anti-trust legislation. A sim- 
ilar arrangement is worth investigating relating to 
the various types of duties resting on Congress, as 
well as those “trespasses” that occur from time to 
time. An amendment would, of course, be neces- 
sary if the plan were to empower the Supreme 
Court of the United States to render such opinions, 
where no case or controversy were feasible. Its 
prestige and highmindedness would probably make 
for greater respect and obedience if there were also 
an express provision made for enforcement. Other- 
wise, the problem of enforcement of constitutional 
duties would still remain unsolved, 


24. Keller v. Potomac Electric Power Co. (1923), 261 U. S. 428 
Cf. Katz, “Legislative Courts,” 43 Harvard Law Review, 894 
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lems of conflict urisdiction between Central and 
State Governments aris¢ \ similar provision 
Simor he German Judiciary to the Executive 
Legislative | 4 Amer B Association Reports, 226 
Federal Legislation 
ACKERSON AND T 

Courts 
UBLIC 287 amends section 649 of the Revised 
P Statutes S. C., title 28, § 773] to permit 
parties in a civil case in the district courts to 
waive a | by an oral stipulation made in 
ypen court ered the record, and provides 
that the fir x of facts by the court when such 
oral stipulat made, as in the case of a written 
st pulatio1 : have the same effect as the verdict 
of a jury. Hitherto it has been held that a finding 
of the court after an oral waiver of jury trial, could 
not be considered on appeal for any purpose, and 
the record v reated as if it were a general find- 
ing, with no review of any alleged errors as to ad- 
mission of evidence, burden of proof, or sufficiency 
of evidence Commissioners of Road Improve- 
ment District St. Louis Southwestern R. Co., 


257 U. S. 547, 562.) Section 700 of the Revised 


Statutes (U. S. C., Title 28, § 875) is construed to 
apply to, and to permit a full review of, all ques- 
tions of la nly when written stipulation of 


waiver is filed. In the absence of such written 


waiver only the primary record of process, plead- 
ing, and judgment is reviewable, because the find- 
ings of the judges are not judicial in character, but 
are similar to findings in an arbitration or submis- 
sion upon an agreed statement of facts. (Law v 
United States, 266 U. S. 494.) The amendment re 
moves this limitation on the review of civil cases 
tried by the court without a jury. 

Reserve officers, particularly those who are en 
gaged in the practice of law, have been subject to 
the provisions of those statutes placing upon off- 
cers of the United States disabilities such as that 
of not being permitted to practice before execu- 
tive departments of the United States. Public 490 
removes such disabilities by providing that reserve 
officers while not on active duty shall not, solely 
by reason of their status as reserve officers, be held 
officers or employees of the United States, or per- 
sons holding any office of trust or profit under the 
United States, or exercising any official function 

Public 413 amends section 2 of the Act of 
February 24, 1925, as amended by section 711 of 











Po 


TI i EE ig, Be 


te pale + 








158 AMERICAN Bar ASSOCIATION JOURNAL 





the Revenue Act of 1928, to authorize the chief jus- 
tice or any judge of the Court of Claims to take 
evidence in any place in the United States in any 
case instituted in the court, and to increase the 
traveling and subsistence allowance limit from $7 
to $10 a day for commissioners and judges so tak- 
ing evidence. Sections 3 of the Act of February 
24, 1925, which limited the life of the Act to three 
years, and the Act of January 11, 1928, extending 
its life to January 11, 1931, are repealed, making 
the office of commissioners permanent. The use 
of commissioners instead of authorizing additional 
judges as a relief for congestion of the docket was 
stated by the House Judiciary Committee report on 
the bill to be successful, but the committee believed 
that to authorize the judges to take evidence as 
commissioners would enable the court to promptly 
dispose of cases involving not only intricate issues 
of fact, but of law, and especially those cases in- 
volving tax refunds and contracts calling for inter- 
est, where interest accruals rapidly mount into 
large figures. 

The Act of 1927 directing the Librarian of 
Congress to revise and publish the index to the 
Federal statutes published in 1908, including the 
Acts of the 69th Congress, is amended by Public 
356 to include the Acts of the 70th Congress, and 
the authorization for the work is increased from 
$25,000 to $50,000, thus making it possible to start 
the work as soon as the necessary appropriation is 
made, previous authorizations having been found 
insufficient to warrant the beginning of any work. 

The United States Supreme Court Building 
Commission is empowered by Public 26 to proceed 
with the construction of a new building for the ex- 
clusive use of the Supreme Court. The law stipu- 
lates that the structure shall be built substantially 
in accordance with plans submitted to Congress in 
the report of the commission (7lst Congress, 2d 
Session, House Report 34). According to these 
plans, a large fireproof building will be erected 
which will contain, in addition to rooms for the 
justices and a chamber for the court, ample library 
facilities, offices for the Attorney General and the 
Solicitor General, and rooms for consultations of 
attorneys practicing before the court. An appro- 
priation of $9,740,000 is authorized. 


Taxation and Finance 


One of the earliest decisions taken at the ses- 
sion was incorporated in Public Resolution 23, 
which reduced rates of income tax applicable to 
the calendar year 1929, but it should be remem- 
bered that in the absence of further action by Con- 
gress the rates imposed by the Revenue Act of 1928 
will again be applicable to the calendar year 1930 
and subsequent years. 

Public 376 provides further exemption from 
taxation in the case of Treasury bills, which are 
issued on a discount basis and payable at maturity 
without interest. The amount of discount by pre- 
vious legislation was considered to be interest and 
exempt from taxation (except estate and inheri- 
tance taxes) by the United States, any State, or 
any possession of the United States, or any local 
taxing authority. The new Act grants a similar 


exemption to any gain from the sale or other dis- 
position of Treasury bills issued after June 17, 
1930, and further provides that no loss from the 


sale or other disposition of such bills shall be 
allowed as a deduction or otherwise recognized for 
the purposes of any tax imposed by the United 
States or any of its possessions. It will be noted 
that the exemption of gain from taxation extends 
to State taxation, but that the prohibition of deduc- 
tion of a loss is confined to taxes imposed by Fed- 
eral authority. 

Much of the bank legislation is caused by the 
need of organizing the banking system on a fed- 
eral basis. Public 431 clears up the doubt as to 
what kind of security a National bank may give 
as the depositary of funds of a State or of a politi- 
cal subdivision thereof by providing that with re- 
spect to such deposits a National bank may give 
such security as‘is authorized by State law apply- 
ing to other banking institutions in the State. 
Public 134 amends section 9 of the Federal Re- 
serve Act by authorizing the Federal Reserve 
Board, in its discretion and subject to such con- 
ditions as it may prescribe, (1) to waive the pro- 
visions requiring a State bank or trust company 
to give the board six months’ written notice of in- 
tention to withdraw from membership in the Fed- 
eral Reserve System and (2) to permit any such 
State bank or trust company to withdraw from 
membership prior to the expiration of six months 
from the date of such written notice of intention. 
Public 435 amends section 11 of the Federal Re- 
serve Act so as to enable National banks to sur- 
render voluntarily the right to exercise trust pow- 
ers in order to relieve them of the necessity of 
complying with the provisions of law governing 
banks exercising such powers and to permit them 
to obtain a return of securities deposited with the 
State authorities for the protection of private or 
court trusts. In order to expedite the settlement 
of the affairs of failed National banks, Public 55 
authorizes the receiver of a National bank, with 
the approval of the Comptroller of the Currency 
and upon the order of a court of record of compe- 
tent jurisdiction, to compromise, either before or 
after judgment, the individual liability of any 
shareholder of the bank. Public 120 amends sec- 
tion 13 of the Federal Reserve Act so as to permit 
member banks of the Federal Reserve System to 
rediscount with the Federal reserve banks as much 
paper of a single borrower as a National bank is 
permitted to acquire from a single borrower under 
the provisions of section 5200 of the Revised Stat- 
utes. 

United States and the States 


Adjustment of acts of Congress to suit our fed- 
eral system are not separately noted, but there are 
two types of relations between the United States 
and the states which must be set apart, compacts 
and Federal aid. An example of each appears in 
the laws of 1930. Public 370 gives the consent of 
Congress to a compact entered into by Colorado, 
New Mexico, and Texas in 1929 relating to the use 
of the waters of the Rio Grande River. The com- 
pact establishes a moratorium until June 1, 1935, 
before which time it is hoped that the three States 
will work out their problems and reach a final 
agreement, subject to approval by Congress. The 
compact expresses the conviction of the three 
States that without cost to them the United States 
should construct projects for the drainage of the 
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ent unsatisfactory practice of securing the testi- 
mony of such witnesses by depositions. 

(3) The terms “claim” and “disagreement” are 
defined for the first time in this amendment to sec- 
tion 19. The practical effect of the inclusion of 
these definitions is to require claimants to make 
claim for insurance and prosecute their cases on 
appeal through the appellate agencies of the bureau 
before they shall have the right to enter suit. 
Therefore, it is no longer possible for a veteran to 
elect to go immediately into court without any 
prior adjudication of his claim by the bureau. 

To afford agriculture, so far as practicable, the 
same opportunity to participate in the benefits of 
the patent system as has been given industry, Pub 
lic 245 provides that any person who has asexually 
reproduced any distinct and new variety of plant, 
other than a tuber-propagated plant, may obtain 
a patent therefor upon a showing of facts similar 
to that necessary for the obtaining of patents for 
industrial inventions. The patentee is thereby 
granted the exclusive right to propagate such a 
plant by asexual reproduction, but not by seeds 

Three laws of the the 7Ist 
Congress evidence a spirit of commemoration of 
Washington, stimulated, perhaps, by the 
approaching bicentennial of his birth. 

The publications program of the George Wash 
ington Bicentennial Commission is approved by 
Public 53. The commission is authorized to pre 
pare and publish a definitive edition of all Wash 
ington’s “essential” writings (except the diaries). 
The plan calls for a book of about 25 volumes, of 
which 3,000 sets are to be printed, 2,000 being for 
sale to the public. The publication of educational 
pamphlets about the life and work of Washington 
is authorized, as are a map of the places he visited 
and inhabited, and a photolithographic portrait of 
him. 

Public 34 authorizes an appropriation for the 
purpose of improving the property of the United 
States at Wakefield, Virginia, the birthplace of 
Washington. The law contemplates the removal 
of the present monument to another site, the erec 
tion of new buildings on the premsies, and beauti- 
fication of the grounds. The property of the United 
States at Wakefield is made a National monument 
under the administration of the National Park 
Service. 

Public 284 is a law looking to the construction 
of a great National park in the vicinity of Wash 
ington, D. C. By its terms moneys are appropri 
ated for the development of a George Washington 
Memorial Parkway from Mt. Vernon to Great Falls 
on the Virginia side of the Potomac River, and from 
Fort Washington to Great Falls on the Maryland 
side of the river. Provision is made for the acqui- 
sition of land, construction of roads, and preserva- 
tion of the scenery of the places. The law also 
provides for the extension of the present Rock 
Creek Park and Anacostia Park systems in the Dis- 
trict of Columbia. Provision is made for the con- 
tribution by Maryland and Virginia to the cost of 
the projects and for recapture of a contemplated 
bridge over Great Falls. 

The general interest which the measure will 
arouse justifies inclusion of Public Resolutions 98. 
Its passage resulted from pressure for adequate 
measures for providing for conscription of private 
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property in time of war. Congress creates a com- 
mission to “study and consider amending the Con- 
stitution of the United States to provide that pri- 
vate property may be taken by Congress for public 
use during war and methods of equalizing the bur- 
dens and to remove the profits of war, together 
with a study of policies to be pursued in event of 
war.” The commission shall make definite recom- 
mendations not later than December, 1931, and to 


report if any constitutional amendment is neces- 
sary. The commission is prohibited from consid- 
ering or reporting upon the conscription of labor. 
The commission is to be composed of four members 
of the Hcuse to be appointed by the Speaker, four 
members of the Senate to be appointed by the 
President of the Senate, the Secretaries of War, 
Navy, Agriculture, Commerce, and Labor, and the 
Attorney General. 
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Generally Hostile Attitude Toward Intervention and Possible Explanation Thereofi— 


Mistake of Confusing Petition for Leave to File Intervening Petition and Interven- 
ing Petition Itseli—Federal Equity Rule 37 Is Chief Guide in Drafting Both 
Petitions—Points Especially to Be Considered in Connection With This 
Rule and Also Rule 27 





By BENJAMIN WHAM 
Member of the Chicago Bar 


stood or are the source of more conflict and 

confusion than that of intervention. It has 
grown up almost without legitimate parentage or 
sponsorship within the last few decades in both law 
and equity and in both state and federal practice, 
in some jurisdictions being governed by statutes 
and in others by rules of Court or precedents. Ob- 
viously it is impracticable in a single article to dis- 
cuss this entire field. While it is still largely true, 
as in 1897, that, “The law and practice upon these 
subjects . . . have not received the attention they 
deserve from either the digesters or text-writers,”” 
yet reference may be had to more recent sources for 
an analysis of the general subject,’ and this discus- 
sion will be limited to certain practical phases of 
interventions in federal equity cases. 

One of the most striking features to be found 
in actual practice is the animosity evinced by the 
parties. This perhaps is not to be unexpected since 
an intervention is an attempt by a stranger to a 
pending litigation to have the Court adjudicate and 
prefer his rights, claims, liens or charges over those 
of present parties. The latter feel that their integ- 
rity is attacked and look upon the intervention as 
a blackmailing scheme, since the intervener’s inter- 
est is usually minor. They often designate the at- 
tempt as striker litigation or by other unsavory 
epithet designed to convey the meaning that the 
intervener and his solicitor are engaged in a low, 
nefarious undertaking. Whereas the intervener is 
usually convinced that they are conspiring under 
cloak of a technicality to divide up the proceeds and 
leave him nothing. 

Perhaps one reason for this distrust is the man- 
ner in which interventions are sometimes instigated 


F stoo fields of jurisprudence are less under- 


1. 81 American Law Review, p. 392. 

2. 20 Ruling Case Law (P. S. Ed.) p. 682. Hopkins Federal 
Equity Rules (6th Ed.) pps. 184, 221. Tracy Corporate Foreclosures p. 
48. Note in 123 A. S. R. 291. Reference may be had also to the above 
sources for additional annotations, 


by a few security holders. In the case of interven- 
tions in railroad receiverships, for example, the se- 
curities are widely held. Perhaps only a few hold- 
ers are aware of what is going on, and they have 
only a very small part of the securities. They may 
deem it desirable to intervene in order to protect 
the interests of the holders of the class of securi- 
ties held by them, yet they realize that the cost of 
the litigation will be out of proportion to the bene- 
fits they themselves will derive from it, and, since 
it will benefit all holders of securities in that class, 
they feel all should unite in the intervention and 
share its costs. Furthermore, it may become neces- 
sary, in order to protect the interests of this class 
of security holders, to propose a plan of reorganiza- 
tion in which all the holders will be required to pay 
an assessment in order to preserve their interest. 
and this can only be done if a substantial portion 
of the securities are actually represented in Court. 

Under these circumstances it is the usual prac- 
tice to form a protective committee from among the 
security holders. This committee then enters into 
a deposit agreement with one or more banks or 
trust companies for the benefit of depositing secur- 
ity holders. This agreement sets out the rights and 
obligations of the parties and provides a method of 
sharing the cost of the litigation. The committee 
then, in the case of stockholders, circularizes the 
entire list, giving a resumé of the situation (always 
a gloomy one) and requests them to deposit their 
securities under the terms of the agreement. In 
the case of bond and note holders the problem is 
more difficult, as there is seldom available a list of 
holders. They must usually be reached by adver- 
tising in newspapers. 

When the protective committee deems a suffi- 
cient percentage of the securities has been deposited 
to warrant it in going ahead, it, through counsel, 
proceeds to draft a petition for leave to intervene. 
This is the first hurdle, and often the most difficult 
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The petit must set out facts justifying the 
tervention which usually include the history of 
case, the interest petitioners have or claim in 
subject matt the suit, and the reasons for 
interve only prayer is for leave to 
ntervene. The | t will allow such a petition to 
led and will grant or deny the prayer. 
In this connection the mistake is often made of 
nfusing the ] n for leave to file an interven- 
petition a1 intervening petition itself, i. e., 
e petitio t le may contain a prayer 
other relief thus becoming an intervening 
n. If it ired to have the intervening 
petition in Court the time leave to file it is asked, 
is proper to draft a shorter petition merely asking 
ive to file tl tervening petition and referring 
» it as an exhibit. If this is done and leave to file 
lenied, the shorter petition for leave to intervene 
ill be filed Court will sign a certificate of 


evidence contai g the intervening petition. It 


ll in tl me a part of the record for 
ey if Vi ( 

The cl drafting both petitions is 
Lule 373 « Ex tv R r Two points 

ould be this rule st, the discretion- 
ry power of 1 Court, and second, the require- 
ent that ention be ubordination to 
nd in recog f the propriety of the main pro- 
eeding. Let sider these in turn. 

The langu f the rule is that intervention 

n permitted ...” This appears 
to give the ( mplete discretion. However, 
varadoxical though it may seem, the fact is that 
the word “1 ymetimes construed to mean 
“must.” In ot rds, there are two classes of 
interventio1 hich is discretionary with the 
Court, and tl r in which the right to intervene 

ibsolute.* 

The cas hich the right to intervene is 
ibsolute, apy have tw | teristics in com- 
mon: first, tl vener has other remedy ex- 
cept by intervention and the decree of Court will 
be? wd his claim a second, he has no 
adequate representation in Court. It is thus appar- 
ent the d ( ixed at a point which will 
give him a1 rtunity to be heard either in the 
main proceeding, in person or by representative, or 
in an ind 1 

The first characteristic, i. e., no other remedy, 
is illustrated by the case of a receiver in which a 
fund is about listributed by the Court, and if 
the intervene not permitted to intervene, his 
rights in the will be gone forever. On the 

her | 1 maint idependent suit 

which will 1 ffected by the decree in the main 

eeding, | rights will not be cut off and he 
hee no absol ne tr intervene 

Che haracteristi e., nd adequate 
representation, 1 be divided, like all Gaul, into 
three parts no representative,’ (b) representa- 
tive also rep! nts adverse interest,® and (c) inter- 

eeee P g r the litigation may at 

e be pert ssert his rights by intervention, but the inter- 

¢ i gnition of, the propriety 
the main proceeding.” 
7: te tions Co. vs. United States, 177 U. S. 811 
t States ve Fed. 824. M Masters 95 Fed. 784. 

M s § \\ I Telegraph Co. vs 
tT S Me ' : 221 Fed 45 R field Oil Co. vs. Sawtele, 

851. Vv eS. N. P. Ry. Co. vs. Schaff, 5 Fed. (2nd) 610 

Farmers & I t < vs. Northern Pacific R. R. Co., 66 

169. Far n & Trust vs. Cape Fear, etc., 71 Fed. 38. 

Trust ( I. & P. Ry. ¢ 118 Fed. 386. In Re Bab- 


vener has already been recognized either tacitly or 
expressly as a party to the suit.’ 

Under this classification, (a) is illustrated by 
the case of a receivership in which the chief assets 
are subject to a mortgage held by the intervener 
and no one is in Court representing him. Naturally, 
since he has a paramount right to be paid out of the 
assets covered by his mortgage, he should 
be permitted to intervene. It would also 
seem that he should be allowed to_ inter- 
vene, although he has a representative, where 
the representative fails to take action neces- 
sary to protect his interests. An_ illustration 
of this is a receivership in which the attorney for 
the company purports to represent the stockhold- 
ers, but in fact, refuses to take any action. 

An illustration of (b) is a case in which there 
are two bond issues having conflicting priorities in- 
volved in a receivership and both issues are repre- 
sented by the same trustee. The owners of one of 
the bond issues should be permitted to intervene. 

An illustration of (c) is a case in which the 
stockholders in a receivership have been permitted 
to sit in on hearings and take part in the proceeding, 
although not actually a party. This would appear 
to be a recognition that they are not being ade- 
quately represented by the attorney for the com- 
pany and are therefore entitled to intervene. 

The second requirement of Rule 37 as above set 
forth, is that the intervention be in subordination to 
and in recognition of the propriety of the main pro- 
ceeding. This has been construed to mean that at 
whatever stage it is sought to intervene, the inter- 
vener is bound by all that has gone before. Thus, 
if a decree has already been entered into, and the 
term of Court has passed, the intervener will not 
be permitted to attempt to vary its terms.* 

An interesting question is raised, however, 
when, as often happens, the Court extends the 
term for the purpose of enabling a sale to be made 
within the term and reserves jurisdiction of claims 
presented within that period. It would seem that 
interveners within the term so fixed should be per- 
mitted to object to the enforcement of the decree 
and seek to modify it. 

However, where the decree has been affirmed 
by the Circuit Court of Appeals, this necessarily 
closes the door in the District Court to all attacks 
on the proceeding so affirmed. The procedure un- 
der such conditions, it seems, is to petition the Cir- 
cuit Court of Appeals for leave to file a pleading in 
the District Court for a review of the decree. 

However, if the intervention is in apt time, the 
intervener has the right to seek action by the Court 
contrary to that sought by other parties. This is 
the whole gist of and reason for the intervention. 
It thus behooves the intervener to file his petition 
as soon as possible after the suit is commenced in 
order that the argument of res judicata and laches 
may not be raised against him. 

In connection with Rule 37, Rule 27° of the 
Federal Equity rules must also be considered. As 
to this rule the chief points to be considered are: 


7. Bronson vs. LaCrosse R. R. Co., 2 Wall. 288. Hamlin vs. 
Toledo, etc. R. R. Co., 78 Fed. 664. U. S. Trust Co. vs. Chicago Ter- 
minal Co., 188 Fed. 292 

8. Palmer vs. Bankers Trust Co., 12 Fed. (2nd) 747. Swift vs 
Black Panther Oil and Gas Co., 244 Fed. 20. Commercial Electric 
Supply Co. vs. Curtis, 288 Fed. 657. King vs. Barr, 262 Fed. 56 
Larson vs. Wrigley, 275 Fed. 536. 

9. “Stockholder’s Bill. Every bill brought by ome or more stock- 
holders in a corporation against the corporation and other parties, 
founded on rights which may properly be asserted by the corporation, 
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first, it is designated “Stockholder’s Bill”; second, 
it requires an allegation that the plaintiff was a 
shareholder at the time of the transaction com- 
plained of or that his share has devolved upon him 
since by operation of law; and third, it requires to 
be set forth with particularity the efforts of the 
plaintiff to secure such action as he desires on the 
part of the managing directors or trustees, and, if 
necessary, of the shareholders, and the cause of his 
failure to obtain such action, or the reasons for not 
making such effort. 

It would seem from its title, namely, “Stock- 
holder’s Bill” that this rule has no application to 
interventions. Certainly it can effect only interven- 
tions by stockholders. However, in a few instances 
Courts have required it to be complied with by in- 
tervening stockholders.’® 

The requirement that the intervener hold his 
stock at the time of the transaction complained of 
seems quite harsh. This is abviously aimed at suits 
brought by stockholders who acquire their stock 
for the sole purpose of the action, thus smacking of 
holdup or blackmail. This may be a wise provision 
in preventing corporations from being harassed and 
embarrassed by independent suits brought by an 
individual stockholder, but where the corporation 
is already a party to a pending litigation and per- 
haps in receivership, it would appear that one party 
more or less can make little difference to it. It may 
be the best time for the family skeleton to be pa- 
raded. Perhaps a small clique has been in control 
of the company and has been milking it for years 
and because of this control the company could not 
take action against him. Under such conditions 
would it not seem more equitable for the Court to 
favor a stockholder who bought his stock without 
notice of these nefarious dealings although after the 
occurrence complained of rather than the guilty 
officers and directors? Rather than force strict 
compliance with Rule 27, would not a more equita- 
ble guide be our old friend laches? If it is evident 
to the Court that the wrongs complained of have 
been common knowledge for some time so that the 
intervening stockholder either knew or should have 
known of them at the time he purchased his stock, 
or if he has waited an undue time since he pur- 
chased the stock without taking action, the inter- 
vention may be denied on that ground. On the 
other hand, if the wrong has been kept a close 
secret so that knowledge can not be imputed to the 
intervener and he alleges under oath that the matter 
has just come to his attention, would it not seem 
more equitable to ignore the strict requirement of 
this rule in the case of interventions? 

The second requirement, namely, that an effort 
be made to persuade the directors to take the de- 
sired action or an explanation be given of why this 
was not done, is not so harsh as the above require- 
ment and fits into the scheme of absolute interven- 
tion. One reason causing the right to intervene to 


must be verified by oath, and must contain an allegation that the plain- 
tiff was a shareholder at the time of the transaction of which he com- 
plains, or that his share had devolved on him since by operation of law, 
and that the suit is not a collusive one to confer on a court of the 
United States jurisdiction of a case of which it would not otherwise 
have cognizance. It must also set forth with particularity the efforts 
of the plaintiff to secure such action as he desires on the part of the 
managing directors or trustees, and, if necessary, of the shareholders, 
and the causes of his failure to obtain such action, or the reasons for 
not making such effort.” 

10. Harris Trust Co. vs. Chicago Railway Co., 28 Fed. (2nd) 193. 
In re Babcock, 26 Fed. (2nd) 158. Continental and Commercial Trust 
& Savings Bank vs. Allis-Chalmers Co., 200 Fed. 600. 


be absolute is that the intervener has no represen- 
tative in Court. The attorney for the company is 
supposed theoretically to represent the stockhold- 
ers, and if he is actually doing so, there is no need 
for intervention. But if he fails or refuses to take 
the action necessary to protect the stockholders’ in- 
terests, especially after being urged to do so by the 
stockholders, they have no adequate representation 
and so are entitled to intervene. It is thus no hard- 
ship to require the intervener to set forth what 
steps he has taken to obtain the desired action 
through the attorney for the company or give his 
reasons for not doing so. However, this showing 
may be required without the aid of Rule 27 on the 
broader ground that the burden is on the intervener 
to show that he is not already adequately repre- 
sented. 

It should be noted that intervention need not 
comply with the requirements for independent suits 
in respects other than those contained in Rule 27. 
Thus they may involve a lesser sum than the juris- 
dictional amount and do not require diversity of 
citizenship. This is in conflict with the spirit of 
that provision of Rule 27 which forbids collusion 
in order to gain Federal jurisdiction. The Court 
will, as an incident of its original jurisdiction, hear 
all questions involved in the disposition of the sub- 
ject matter. 

If the Court permits the intervention to be 
filed, an appeal may be had as a matter of course, 
but if leave to file is denied, a different situation is 
presented. The first thought of the intervener is to 
appeal. He feels that the District Court has done 
him a great injury which will be apparent to the 
Circuit Court of Appeals, and he only needs to 
carry the case to that Court in order to obtain a 
swift reversal. It will perhaps not occur to him 
that there should be any difficulty in perfecting his 
appeal. But to his surprise he will find the parties 
who are already in the case again solidly lined up 
against him when he presents his appeal petition. 

The reason for this opposition is that the right 
to an appeal is divided in the same way as the right 
to intervene: discretionary and absolute, and for 
the same reasons. If the right to intervene is ab- 
solute, the right to an appeal is also; if it is dis- 
cretionary, there is no right of appeal. The only 
difference is that it is often difficult for the District 
Court to determine whether the right to intervene 
is absolute or only discretionary. For this reason, 
it would seem appeals should be allowed except in 
clear cases." The reviewing Courts can then deter- 
mine whether there is an absolute right to inter- 
vene. 

If the petition for an appeal is denied by the 
District Judge, the intervener may petition any 
judge of the Circuit Court of Appeals to grant the 
appeal. Or he may file a petition for mandamus" in 
the Circuit Court of Appeals to compel the District 
Judge to file the intervening petition. The latter is 
an extraordinary remedy and raises the entire ques- 
tion of the right to intervene. 

It is hoped this fragmentary discussion will 
suggest to the uninitiated the many difficulties con- 
fronting the intervener and perhaps will provide a 
starting point from which to attack his particular 
problem. 


11. U. S. vs. Phillips, supra. 
12. In re Babcock, supra. 
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A law preventing a person from constructing a 
store building* or even a four-family flat in a more 
or less arbitrarily defined district, no longer does 
violence to rights guaranteed by the 14th Amend- 
ment.® An ordinance preventing a person from so 
constructing his house that any portion of it will 
extend to within a certain distance from the front 
line of his property does not deprive him of his 
property without due process of law.* 
Uncertainty, however, shrouds the legality of 
other aspects of zoning, discussed hereafter. If the 
reasoning of the cases is accepted, one would be 
bold indeed to attempt to define its scope, or to 
suggest its limitations. The legal sanctions of zon- 
ing deserves careful analysis and clear statement. 
If these are properly formulated it will be easier 
to determine not only the extent of the zoning 
power but also the validity of legislation designed 
to require private development to conform to other 
phases of the “City Plan,” such as a major highway 
plan, and of legislation controlling outdoor adver- 
tising. The courts will shortly be called upon to 
pass upon much legislation of this character, and 
some common criterion should be found, if possi 
ble, by which its specific applications may be tested 


Sanctions Usually Pronounced as Justifying 
Zoning 


The sanctions most commonly pronounced as 
justifying zoning regulations scarcely reflect the 
economic and social considerations prompting their 
enactment. It is highly important for clarity in 
the law, for the progress of the city planning move 
ment, and for a proper determination of where pub 
lic rights end and private rights begin, that the 
legality of zoning and planning legislation rest on 
solid foundations. A variance between the funda 
mental objectives of this sort of legislation and os- 
tensible aims put forth to satisfy the courts (and 
solemnly recited by them in rendering their de- 
cisions) can only lead to confusion and uncertainty. 

Lengthy disquisitions on public health, public 
safety and public morals have largely dominated 
judicial discussions in this field. The courts, very 
properly, as a rule, do not inquire as to just how 
the public health, safety or morals are protected, 
but are satisfied with a finding that general, though 
perhaps indefinite, considerations of that character 


2 Zahn v. Board of Public Works, 195 Cal. 497, 234 P. 388, 274 
U. S. 325, 47 Sup. Ct. Rep. 594, 

‘ State ex rel Beery v. Houghton, 164 Minn. 146, 204 N. W 
569, 273 U. S 71. 

4. Goreib v. Fox, 145 Va. 554, 134 S. E. 914, 274 U. S. 60 
47 Sup. ( Rep. 675 
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moved the legislative bodies. Now legislation sel- 
dom has its origin in general or indefinite consid- 
erations of that or any other character. It is 
prompted as a rule by very definite considerations, 
usually economic. This sort of legislation is no ex- 
ception to the rule. 

The difficulty is that the courts have attempted 
to sustain zoning by bringing it within judicial 
utterances supposed to define the limits of the police 
power. The phrase, “public health, safety, morals 
and general welfare” has, apparently by much us- 
age, acquired a certain sanctity. And as applied 
to this sort of legislation, an undue emphasis has 
been placed upon the first three words. 

For example, we are told that a city may pro- 
hibit the erection of billboards in a certain district 
because such prohibition would protect the public 
morals, in that billboards may serve as shields for 
immoral practices. And a provision in the ordi- 
nance that such “shields” might be erected never- 
theless, if a majority of the owners in the vicinity 
consented thereto, was valid, and this even though 
all the owners might live in Timbuctoo.® 

And grocery stores may be prohibited from a 
given area in that, among other things, the city 
would thereby be able to give better police protec- 
tion. Perhaps there is some remote connection be- 
tween grocery stores and police protection but cer- 
tainly not such as to warrant depriving a man of 
an otherwise lawful use of his property. In all 
fairness to the city council, probably such a con- 
sideration was farthest from their minds. Probably 
the suggestion made by the court “that property 
brings a better price in residence neighborhoods 
where business establishments are excluded” was 
a major consideration.® 

An ordinance prohibiting apartment houses in 
certain areas was sustained in a leading case’ be- 
cause “it tended to promote and perpetuate the 
American home,” the court saying: 

“... we think it may safely and sensibly be said that 
justification of residential zoning may in the last analysis be 
rested upon the civic and social values of the American home.” 

Now, of course, the ordinance made no pre- 
tense of preventing, or even discouraging people 
from living in apartment houses. In fact it pro- 
vided apartment house areas sufficient for literally 
millions of people. Such reasoning, while perhaps 
sufficient to sustain the particular aspect of the 
ordinance before the court, hardly assists in finding 
a sound legal basis for the ordinance as a whole, 
which was equally solicitous in protecting apart- 
ment house districts, commercial districts, and cer- 
tain types of industrial districts. 

An ordinance requiring all buildings on a cer- 
tain street to be “set back” at least thirty feet from 
the street line was sustained. The court says the 
city council might have concluded that “the public 
welfare would have been subserved, danger from 
fires lessened, danger from street traffic lessened.” 
It would seem that if the fire danger were a con- 
trolling consideration, the setback would bear some 
relation to the width of the street, and would be 
equally applicable to other districts. The “danger 
from street traffic” was palpably no consideration 
at all. True the city councilmen may have come 
to the conclusions the court puts into their heads. 

Cussack Co. v. City of Chicago, 267 Ill. 344, 
242 Ui. S. 626, 87 Sup. Ct. Rep. 190. 


State v. City of New Orleans, 154 La. 271, 
Miller v. Board of Public Works, 195 Cal. 477, 


108 N. E. 840, 


97 So. 440 
234 Pac. 381. 


One may venture the guess, however, that the con- 
clusions upon which they based the ordinance were 
of a very different character.*® 

In city of Providence v. Stephens,® the court, 
when rather reluctantly sustaining an enabling act 
in so far as it authorized the creation of districts 
from which apartments might be prohibited, says: 

“The legislature with some ground of reason may have 
determined that in such districts the public safety would be 
promoted by lessening the peril from fire; that by restricting 
to a certairi extent the congestion of population the public 
health would be promoted; the danger from the spread of con- 
tagious diseases would be decreased; and that these circum- 
stances of particular benefit to the Tesidents of that district 
would inure to the public good of the community as a whole.” 

This sort of talk may bring the legislation 
within ancient pronouncements on the police power, 
but no one seriously pretends that a modern apart- 
ment house produces any of these dangers. 

In Welch v Swasey,’® an ordinance was sus- 
tained, which limited the height of buildings in cer- 
tain districts, largely residential, to eighty feet and 
one hundred feet, and in certain other districts, 
largely commercial to one hundred and twenty-five 
feet, on the ground “that the safety of adjoining 
buildings, in view of the risk of falling walls after 
a fire, may have entered into the purpose of the com- 
inissioners.” In accepting such a justification for 
the regulations, the court was somewhat embar- 
rassed by the fact that the higher buildings were 
permitted in the more congested area and where 
the buildings were closer together. The court 
hinted at the real basis of this sort of regulation 
in saying that such regulations, “. . . should be 
imposed only in relation to the uses for which the 
real estate will be needed, and the manner in which 
the land is laid out, and the nature of the ap- 
proaches to it,” but did not pursue this line of in- 
quiry further. 

In what has now become the leading zoning 
case," the court gives some recognition to the 
real basis of zoning legislation. It relies chiefly, 
however, upon the notions which have been voiced 
by most of the courts in sustaining these ordi- 
nances, and in commenting on the cases, says: 

“The decisions enumerated in the first group cited above 
agree that the exclusion of buildings devoted to business, trade, 
etc., from the residential districts, bears a rational relation to 
the health and safety of the community. Some of the grounds 
for these conclusions are—promotion of the health and security 
from injury of children and others by separating dwelling 
houses from territory devoted to trade and industry; suppres- 
sion and prevention of disorder; facilitating the extinguish- 
ment of fires and the enforcement of street traffic regulations 
and other general welfare ordinances; aiding the health and 
safety of the community by excluding from residential areas 
the confusion and danger of fire, contagion and disorder which 
in greater or less degree attach to the location of stores, shops 
and factories.” 

This line of reasoning may be sufficient to sus- 
tain a prohibition of commercial or industrial uses 
from areas branded as residential, but it is not 
enough to sustain other aspects of the ordinance 
which court had under review, such as a compli- 
cated system of building height limitations, apply- 
ing alike to commercial as well as residential dis- 
tricts or to regulations of billboards and signs. (Nor 
does it assist in sustaining a provision prohibiting 


82 Cal. App 
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9. 47 R. I. 887, 188 A. 61 


10. 364, 118 Am. St. A mg 523, 79 N. E. 
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family dwellings from certain residential dis- 
cts, though this cular provision was not in- 


lved in the case as it came before the Supreme 
urt.) It is significant that the tract of land in- 
lved in this case contained sixty-eight acres and 
1s at the time vacant 


The Real Considerations Prompting Enacting of 
Zoning Ordinances 


No one will deny that more 
} 


effective police and 
e protection and possibly some improvement in 
lic health and morals, result ultimately from 
per zoning. It has not been the crime wave, 
wever, nor the fear of conflagrations, nor the 


ir of contagious diseases that have prompted 
ight hundred and forty-one cities to adopt zoning 
linances, 

Such considerations are by no means a suffi- 
cient explanation of a modern comprehensive zon- 
ng scheme. TI may explain the segregation of 
pf ce trades, or possibly even of all commercial 
uses, but zoning goes much, much further than 
that. They do not explain the imposition of very 
intricate and very differing regulations to the vari- 
ous districts. The state can scarcely be more so- 
licitous of the health or the safety or the morals 
ir the “welfare” of people who live on one side 
rather than the other of a more or less arbitrarily 
drawn line. lf a duplex dwelling may be prohibited 
in one district on the grounds of health and safety, 
it is embarrassing to try and justify ten story 
apartments in another. If a building setback line 
of thirty feet in some districts may be justified on 
such grounds, how can we justify one of ten feet in 
others, and none at all in still others? And on such 
grounds it is still more difficult to explain the ap- 
plication of different lot size and side-yard require- 


ments in certain defined residential districts from 
those in other residential districts, as has been done 
in some instances 

On analysis the primary objects of zoning are 
found to be, n much the protection of public 
health and safety, as the protection of the value 
and usefulness of urban land, and the assurance of 


such orderliness municipal growth as will facili- 


tate the execut of the city plan and the econom- 
ical provision of public services 
Zoning results chiefly from an appreciation of 


the “inter _ lence of adjoining parcels of land” 
in urban ce a realization that the value 


and usefulness of each parcel, not only to the owner 
but to the community, is vitally affected by the use 
made of the adjoining parcel. It is predicated upon 
a basic principle of urban land economics, that a 
certain conformity in use stabilizes and insures the 
value of land. It recognizes further that in any 
given city only a certain proportion of land can 
profitably be employed for certain uses as, for ex- 
ample, for commerce or for apartments, proportions 
fairly easy of computation when certain factors are 
known, and that the value of all land is enhanced 
by properly restricting the various types of use. 
In a discussion of zoning in Vol. 1 of the “Re- 
gional Survey of New York and Its Environs,” just 
published, we find this mel PD statement: 
“This, then is the type of control needed: That which will 
insure the fullest use of space fa cilities available, consistent 
with the functioning and future de va ent of the entire area, 


11 


which will all te to each industry its real costs, and will 


prevent the parasitic encroachments of lower functions upon 
the facilities of the higher functions.” 

Zoning ordinances are evidence of a legisla- 
tive recognition of what is fast ripening into a new 
property right, which might be termed, a restric- 
tive easement against what someone has called 
“illegitimate and unfair non-conformity” in use of 
the adjoining or neighboring parcels. They recog- 
nize that a property owner has a right to expect 
the municipality in some degree to protect his 
property from the blighting effect of non-conform- 
ing uses. As pointed out in the “Regional Survey 
of New York and Its Environs” quoted above: 

“Tt so happens that unless social control is exercised, unless 
zoning is fully and skillfully applied, it is entirely possible for 
an individual to make for himself a dollar of profit, but at the 
same time cause a loss of many dollars to his neighbors and 
to the community as a whole, so that the result is a net loss.” 

“The truth is that an individual simply by buying title to 
a single lot should not be given the right to use it as he 
chooses, whenever by merely buying a lot he does not meet its 
full site cost. Zoning finds its justification in that it is a 
useful device for insuring an approximately just distribution of 
costs, of forcing each individual to bear his own expenses.” 

Even in the decisions we find the courts, be- 
hind the talk about public health and safety, hiding 
a feeling that after all it isn’t fair to permit a man 
to erect a store, however sanitary, in a block of 
small homes, or a five-story apartment house, how- 
ever safe, on a lot between two gardened homes. 

Zoning is, of course, closely related to the 
furnishing of primary municipal services, such as 
streets and sewers. Only by controlling to some 
degree the future population and character of use 
upon given areas and the proportion of impervious 
covering on given areas, can a city properly plan 
the size and location of streets and sewers. Zoning 
is the foundation upon which any permanent city 
planning must be built. But even from a purely 
public point of view the primary object of zoning 
is to insure a maximum economic use of all land in 
the city. As said by Dr. Robert Murray Haig: 

“Regional planning based upon economic analysis and oper- 
ating through zoning restrictions is the intelligent method of 
bringing about a truly economic layout of the metropolis.” 

The city planner in preparing a zoning ordi- 
nance, is not concerned with whether people ought 
to live in apartment houses, but how many are 
likely to want to, and where such structures may 
most profitably be located; not whether grocery 
stores are a menace to public health and safety, but 
how many are likely to be needed and where they 
may most economically be permitted. But when 
he writes his ordinances he puts his tongue in his 
cheek and recites, “This ordinance is adopted to 
protect the public health, safety, morals and gen- 
eral welfare.” The lawyers taught him to say that, 
and in doing so they have only added confusion to 
a legal problem already sufficiently complicated. 

For example, in a booklet entitled, “Guide to 
Los Angeles County Zoning Ordinances,” the 
studies upon which the ordinance was based are 
listed as follows: 

1, Map showing all existing uses of land in 
the district; 2, Topographical map of the area; 3, 
Property values per front foot; 4, Private deed re- 
strictions; 5, Transportation systems; 6, Commer- 
cial and industrial conditions ; 7, Major and second- 
ary highways; 8, Such other studies as are neces- 
sary to arrive at a logical solution of the problem; 
and later on we are told, “The Zoning ordinance is 
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administered under the same power which gives 
the county the right to Segrege ite those having con- 
tagious diseases. 

It cannot be denie d that certain aspects of zon- 
ing ordinances have as one oj their objects the 
assurance of adequate light and air and the preven- 
tion of overcrowding. Such aspects are supple- 
mentary to the building code and only incidental 
to the general purpose of zoning. In any attempt 
to sustain all aspects of a comprehensive ordinance 
on such grounds alone, it is impossible to escape 
the logic of the court in People ex rel Friend v. City 
of Chicago” : 

“But even if the municipality is clothed with the whole 
police power of the state it would still not have the power to 
deprive a citizen of valuable property rights under the guise of 
prohibiting or regulating some business or occupation that has 
no tendency whatever to injure the public health, or public 
safety, or public morals or interfere with the general welfare 

. The city has no power to declare all retail stores nuisances 
per se when it is within common knowledge that they are not 
so in fact.” 

Or even more convincing logic of the court in Wil- 
lison v. Cooke’ 

“A store building is in no sense a menace to the health, 
comfort, safety or general welfare of the public; and this is 
true whether it stands upon the rear portion of the lots upon 
which it is erected, or is constructed to the line of the street; 
but even if it could be said that its construction imperiled or 
threatened harm to others, such obligations would in no sense 
be removed by the consent to its construction by the majority 
of the owners of Property in the same block on the same side 
of the street . 

Two questions, partly legal and partly politic 
in character, are raised by zoning and similar leg- 
islation: How far may a city go in regulating the 
use of private property in order to facilitate the 
carrying out of the city plan? and how far may or 
should a city go regulating the use of private 
property in the protection of adjoining and neigh- 
boring property? The legal line will, of course, 
have to be drawn by the cases as they arise. But 
no satisfactory working solution will be formulated 
until frank recognition is given to the essentially 
economic, as well as the social, basis of such types 
of regulation. As long as ordinances are sustained 
or rejected, depending upon whether some vague 
relation to the public health and morals can be 
found, so long vacillation, uncertainty and occa- 
sional injustice continue. If the real purpose of 
such legislation is frankly recognized, it will be 
much easier to determine when it becomes arbitrary 
and discriminatory. 

Recognition of Economic Aspects of Zoning Need 
Not Affect Constitutionality 

It is difficult to understand why the courts in 
passing upon the validity of regulatory legislation 
have become so wedded to the phrase, “public 
health, safety, morals or general welfare.” It is 
elementary that all governmental powers not ex- 
pressly delegated to the Government are reserved 
to the states."* It is equally elementary that these 
powers are unlimited except in so far as they may 
conflict with the powers delegated to Congress, as 
they may be limited by Section 10 of Article 1, or 
by the 13th, 14th or 15th Amendments. 

The fourteenth amendment invalidates any 
statute which is arbitrary and discriminatory, and 
as such, a usurpation of power. It is a guarantee 
48. 261 Ill. 16; 1038 N. E. 609. 


18. 54 Colo. 820; 180 Pac. 828, 44 L. R. A. n. s. 10380. 
14. United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 588. 


of protection to the individual against “any arbi- 
trary deprivation of life or liberty or arbitrary 
spoliation of property.”*® 

It does not purport to define the police power 
or to limit its scope. As Chief Justice Taney said 
in the License Cases,’® the police powers of a state 
“are nothing more or less than the powers of gov- 
ernment inherent in every sovereignty to the ex 
tent of its dominions,” and as Justice Holmes said 
in Noble State Bank v. Haskell," the police power 
“extends to all the great public needs. It may be 
put forth in aid of what is sanctioned by usage, or 
held by the prevailing morality or strong preponder- 
ant opinion to be greatly and immediately necessary to 
the public welfare.” And in speaking of the four- 
teenth amendment Mr. Justice Field in Barbier v. 
Connolly" said: “But neither the amendment—nor any 
other amendment—was designed to interfere with 
the power of the state, sometimes termed its police 
power, to prescribe regulations to promote the 
health, peace, morals, education, and good order 
of the people, and to legislate so as to increase the 
industries of the state, develop its resources, and 
add to its wealth and prosperity.” 

It is submitted that the test of the validity 
of legislation under the 14th amendment and anal- 
ogous provisions of the state constitutions, is not 
whether it serves any particular public purpose, 
but whether it serves a public purpose, and whether 
or not it involves such a deprivation of property 
that it passes beyond the line of legitimate regula- 
tion and becomes a taking for public use for which 
compensation must be paid. 

If the primary objects of zoning are those indi- 
cated, and they are not a sufficient. justification for 
legislative control of the development of private 
property, zoning ordinances should not be sus- 
tained. That the protection of property values and 
the insurance of some decree of orderliness in 
urban development are proper purposes of legis- 
lation, however, seems scarcely open to question. 
The mere fact that 841 cities have adopted zoning 
ordinances indicates that some such control is “held 
by strong preponderant opinion to be greatly and 
immediately necessary to the public welfare.” It 
can scarcely be deemed arbitrary or unreasonable 
to require such conformity in use and manner of 
development as will prevent an owner from so us- 
ing his property as to unduly impair the usefulness 
and value of neighboring property, or to so segre- 
gate various uses as to insure some design in mu- 
nicipal development. 

In some decisions and in some of the more 
recent statutes these considerations have been rec- 
ognized. 

The Illinois zoning enabling act gives as one 
of the purposes for which zoning ordinances may 
be adopted, “that the taxable value of land and 
buildings throughout the city . . . may be con- 
served,” and the Illinois Supreme Court in sus- 
taining an ordinance passed under it said, “zoning 
necessarily involves a consideration of the com- 
munity as a whole and a comprehensive view of its 
needs.” In sustaining the comprehensive zoning 
ordinance of Minneapolis, the court in State ex rel 


15. Barbier v. Connolly, 113 U. S. 27, 5 Sup 
L. Ed. 923 

16. 5 How. 504, at 582, 12 L. Ed. 256 

17. 219 U. S. 104, 31 Sup. Ct. Rep. 186 

18. (Supra.) 
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number of difficult but extremely important ques- 
tions involving new applications of this sort of 
legislation. May a county zone unincorporated ter- 
ritory in advance of any development? This pre- 
sents just the situation in which zoning can be 
most effective with the least interference with the 
individual owner. Yet it will not be easy to justify 
such control under the justification for zoning 
which the courts have usually enunciated. May a 
city prevent an owner from constructing a build- 
ing in the bed of a mapped street, or may it pre- 
vent him from constructing beyond the proposed 
future lines of a street which it contemplates wid- 
ening in accordance with a Major Street Plan? 
Some such control as this is imperative if city 
plans are to mean anything. Recent New York 
legislation autherizes such restrictions. The courts 
have sustained set-back lines adopted as part of a 
zoning scheme, but have not yet had occasion, ex- 
cept in Pennsylvania, to pass on building lines 
designed to protect street widening. May a city 
through zoning deliberately limit and control the 
total population on given areas? City Planners are 
increasingly emphasizing the significance of this 
sort of control. May a city compel the discontinu- 
ance of existing non-conforming uses after a cer- 
tain period of time? This power has been recog- 
nized by the courts of California and Louisiana but 
it has generally been regarded as a little beyond 
the line of legitimate regulation. The power must 
be conceded, however, if zoning is to be really ef- 
fective, and if injustice is not to be done conform- 
ing owners. 

These and other questions will only be in- 
telligently answered if the essential purposes of 
all this type of regulation are frankly recognized 
and carefully analyzed. The extensive use of the 
automobile, new methods of merchandising and 
manners of living are creating new problems in 
land uses and urban and suburban development. 
Ingenious attempts to characterize such legislation 
as something other than it is, to bring it within 
19th Century pronouncements on the police power 
will not suffice. 

One result of the failure to predicate properly 
the power to zone has led some courts recently to 
adopt an unfortunate attitude toward the most 
appropriate means of enforcing such legislation. If 
one of the essential purposes of zoning is the mu- 
tual protection of the value and usefulness of neigh- 
boring properties injunction proceedings would 
seem to be the proper and logical means of en- 
forcement. If the legislature may, as is now well 
established, impress property in a certain district 
with stringent restrictions, it would seem palpably 
unfair to say to a conforming owner that he can 
not ask a court of equity to restrain his neighbor 
from violating such restrictions. 

Assume for example that, relying upon a zon- 
ing ordinance, a person purchases a lot and builds 
a home in a single family district, and shortly there 
after his neighbor, in violation of the ordinance, 
proceeds to erect a mausoleum next door. To deny 
him equitable relief is to give him a right without 
a remedy. Yet this is exactly what the Supreme 
Court of California has done.** To be sure the 
relied in part upon Section 3369 of the Cali- 

(Continued on Page 203) 
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Washington Letter 


February 8 
Federal Power Commission 


N January 5, 1931, Senator Walsh of Montana 
moved that the vote of the Senate, taken 
on December 20, 1930, by which the Senate 

advised and consented to the nomination of George 
Otis Smith, Marcel Garsaud, and Claude L. Dra- 
per, as members of the Federal Power Commission, 
be reconsidered, and that the President be re- 
quested to return to the Senate the notification of 
the action in relation thereto. 

After lengthy discussion, a vote was taken on 
January 9th, and by a vote of 44 to 37, the Senate 
agreed to reconsider the nominations and requested 
the President to return them to the Senate. Presi- 
dent Hoover, in a message to the Senate under 
date of January 10, 1931, said: 

“I am advised that these appointments were constitu- 
tionally made, with the consent of the Senate formally com- 
municated to me, and that the return of the documents by 
me and reconsideration by the Senate would be ineffective 
to disturb the appointees in their offices. I can not admit 
the power in the Senate to encroach upon the Executive 
functions by removal of a duly appointed executive officer 
under the guise of reconsideration of his nomination. 

“T regret that I must refuse to accede to the requests.” 

Nevertheless, the Senate, on the same date, on 
motion of Senator Walsh, by a vote of 36 to 23. 
directed the Executive Clerk of the Senate to place 
these names on the Executive Calendar. On Jan- 
uary 23rd they were recommitted to the Inter- 
state Commerce Committee. 

In discussing the motion to reconsider the ac- 
tion consenting to the nominations, and in answer 
to the question as to the effectiveness of the Sen- 
ate’s action if the resolution were passed, Senator 
Walsh stated: 

“The Senate has not concluded its action. It has 
purposely withheld final determination of the matter under 
its rule. The President of the United States knows what 
the rules of the Senate are. The President of the United 
States knows that any action taken by the Senate in rela- 
tion to the confirmation of a nomination may be reconsidered 
on either of the next two days of actual executive session 
thereafter. He is bound to take notice of it.” 

On the other hand, Senator Goff urged that: 

“ | ., there is no authority upon the part of the United 
States Senate to reconsider these nominations, and that 
these nominations now have gone beyond the point where 
the Senate of the United States as a legislative body can 
assume to exercise any executive authority, such as re- 
moval, or any legislative authority, such as impeachment.” 

While Paragraph 3 of Rule xxxvirt of the 
Standing rules of the Senate provides that the Sen- 
ate may reconsider a nomination on motion made 
on either of the next two days of actual Executive 
session, paragraph 4 of the same rule provides that 
nominations confirmed or rejected shall not be re- 
turned by the Secretary to the President until the 
expiration of the time limited for making a motion 
to reconsider, “unless otherwise ordered by the 
Senate.” 

Referring to the notification, Senator Goff says: 

“The Senate did in all these cases waive the two days’ 
notice, because as soon as these men were confirmed the 
Vice-President or the President pro tempore said, ‘The 
nomination has been advised and consented to, and the 
President will be notified.’ If that is so, the Senate in open 
executive session waived any right then to turn back after 
this notification and this justification of the action on the 
part of the Executive and say, ‘We had two days’ time in 


which to recall all of these things. Mr. President, return 
these papers to the Senate, in order that the Senate may, 
because’—if I may use the term—‘of some newly discovered 
evidence, revoke the action which it has taken.’ We do 
not as a legislative body, Mr. President, desire to add any 
such confusion whatsoever to our proceedings.” 

On the contrary, Senator Walsh says: 

“It is perfectly obvious that it is a waiver of the time 
prescribed by the rule for giving the notice, and that is 
all it is. The President would be notified in due course 
under the rule if no such action were taken. But we agree 
that he may be notified at once, so the waiver is only as to 
the time within which notice shall be given.” 

January 23rd, Attorney General Mitchell made 
public a letter addressed to the President, dated 
January 10th, in which he expressed the opinion 
that the appointments of the members of the Fed- 
eral Power Commission “were constitutionally 
made” and that “no action which the Senate could 
now take would disturb or operate to revoke the 
appointments.” 

Construing the Senate Rules, the Attorney 
General says: “It carries the inference that if noti- 
fication of confirmation be transmitted to the 
President, the Senate loses the power of reconsid- 
eration if the President should act on the notifica- 
tion by making an appointment before a request for 
return of the notification is delivered to him.” The 
Attorney General also said “that orders in that 
form for immediate notification of the President are 
in accordance with the traditional practice of the 
Senate, and that the Secretary of the Senate was 
justified in treating these orders as authority for 
immediate notification.” 

On January 26th, by a vote of 8 to 3, the Sen- 
ate Judiciary Committee ordered a favorable report 
to the Senate on the resolution introduced Janu- 
ary 23rd by Senator Walsh of Montana, (S. Res. 
415) requesting the United States attorney in the 
District of Columbia to institute quo warranto pro- 
ceedings against the three members of the Federal 
Power Commission. (S. Report 1371). 

On January 28th, Senator Deneen, from the 
Committee to Audit and Control the Contingent 
Expenses of the Senate, reported the resolution 
favorably to the Senate without amendment 

On February 4th, the nominations of Messrs. 
Draper and Garsaud were again confirmed by the 
Senate, but by a vote of 33 to 40, the Senate re- 
fused to confirm the nomination of George Otis 
Smith to be a member of the Commission. 

On February 5th, without a record vote, the 
Senate adopted the Walsh Resolution (S. Res. 415) 
requesting the United States Attorney for the Dis- 
trict of Columbia to institute quo warranto pro- 
ceedings for the removal of Chairman George Otis 
Smith from membership on the Federal Power 
Commission. 


Bill Defining Petty Offenses 


On January 15, 1931, the President approved 
the bill (H. R. 9985) to amend the National Prohibi- 
tion Act by defining petty offenses and fixing lesser 
punishment for slight violators. The measure 
reads as follows: 


“Be it enacted ... That the proviso in the first section 
of the Act entitled ‘An Act to amend the National Prohi- 
bition Act, as amended, and supplemented,’ approved March 
2, 1929 (United States Code, Supplement III, title 27, Sec- 
tion 91), is hereby amended to read as follows: 

“Provided, That any person who violates the provi- 
sions of the National Prohibition Act, as amended and sup- 
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Bill Authorizing Courts to Modify or Dismiss 


Temporary Injunctions or Restraining Orders 


On Januar 9th Senator Sheppard introduced 
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On January 6th Representative Fitzgerald in- 
troduced H. R. 15778 and on January 29th H. R. 
16694, both be rej eal obsolete sections of the 
revised statute nitted from the United States 
Code as obsolete although not repealed.” 


Norris Bill S. 4357—Limiting Jurisdiction of 
Federal Courts 


When t vas reached on the Senate 
Calendar, Janu 26th, Senator Copeland objected 
to its co Senator Norris stated that 
“there is no ] hope of enacting it into law 
t this sé Congress He stated that he 
intends t t the identical bill at the next 


Anti-Injunction Legislation 


When 8S. 24 referred to as the- Shipstead 
Anti-injunct Bill, was reached on the Senate 
Calendar, it v ssed over at the request of Sena- 
tor Fess 


Bill Providing for Waiver of Trial by Jury in the 
District Courts 








The 12056, providing for waiver of 
trial by jut t district courts was passed over 
January 26, 1931 at the request of Senator Mc- 
Kellar. 

On Jant Sth the bill (H. R. 14055) to make 
permanent certain temporary judgeships was re- 
ported to t ise th amendments and placed 
on the I House Report 2279). 








On January 19th Representative Graham in 
troduced H. R. 16344 to amend the first paragraph 
of Section 24 of the Judicial Code. The amendment 
adds the following to the first paragraph of sec- 
tion 24: 

“That where a corporation organized under the laws ot 
one or more States or under the laws of one or more foreign 
countries, carries on business in a State other than one 
wherein it has been organized, it shall for purposes of juris- 
diction in a district court of the United States be treated 
as a citizen of such State wherein it carries on business as 
respects all suits brought within that State between itself 
and residents thereof and arising out of the business carried 
on in such State. 

“Sec. 2. This amendment shall apply to all suits 
brought after the expiration of ninety days from its passage, 
but shall not apply to any suit brought before the expiration 
of that period.” 


Wickersham Commission Report on Enforcement 
of the Prohibition Laws 


From the conclusions and recommendations of 
the National Commission on Law Observance and 
Enforcement, whose report was submitted to Con- 
gress by the President, on January 20, 1931, we 
find among other things, that the Commission is 
opposed to repeal of the Eighteenth Amendment; 
restoration in any manner of the legalized saloon; 
to the Federal or State Governments, as such, go- 
ing into the liquor business; and the proposal to 
modify the National Prohibition Act so as to pet 
mit manufacture and sale of-tight wines and beer 

Under the heading, “Improvements in the 
Statutes and Regulations” the Commission says 
that the “whole series of statutes, with such amend 
ments as may be called for towards better enforce- 
ment, should be put into a single, thoroughly re- 
vised statute.” As to uniform state laws, in aid of 
the National Prohibition Act, the Commission 
states: “It is doubtful if the advantages of a move- 
ment for uniform state laws would be enough to 
justify the effort.” The Commission does “not think 
it advisable to alter the federal law with respect 
to search and seizure, assuming that it would be 
possible.” Nor does the Commission favor imposi 
tion of penalties upon purchase of illicit liquor, on 
the theory that it “would increase rather than 
reduce, the difficulties of enforcement.” On the 
subject of rewarding those who detect conspiracies 
or large scale violations, or sharing penalties and 
fines, the Commission is “satisfied that it would be 
a mistake to extend a division of penalties as a 
feature of federal enforcement of prohibition,” since 
“this device has been tried in the liquor legislation 
of some of the states with the bad results which 
have usually attended it.” 

The Commission renews its recommendation 
made previously for legislation making the pro 
cedure in so-called padlock injunctions more effect 
ive, stating as a reason therefor that “the need of 
such legislation has been recognized by judges who 
have sat in injunction proceedings.” 

Under the hearing “The necessity of Federal 
control,” the Commission states that “Under any 
régime there will always be a need of Federal ac 
tion to protect the systems of the several States, 
whether the State systems are prohibition or State 
conduct of the business or State control or State 
regulation. Of course, it is recognized that 
active cooperation by the State governments always 
will be required for effective control.” 
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CAN SUCH THINGS BE? 

The lawyer when acting for a client ex- 
amines every business proposition with espe- 
cial care. He is particularly alive to sug- 
gestions of fraud. He does not pay much 
attention to the unsupported statements of 
strangers. He is from Missouri. Thus he 
waxes fat in practice and in public confi- 
dence and his clients rise up and call him 
blessed. 

The picture perhaps is not overdrawn 
with reference to the great majority of 
lawyers. But there are evidences not a few 
that when dealing with matters of mere per- 
sonal concern the description does not fit. 
The complaints that are privately heard 
from time to time from lawyers who have 
been induced by smooth agents to subscribe 
to some fly-by-night “law list,” without the 
slightest assurance that it is even regarded 
as a reputable concern in its class, give evi- 
dence that undue credulity still flourishes in 
unsuspected quarters where the lawyer’s 
sense of the guardianship of clients’ inter 
ests is not summoned to his aid. The word 
“sucker” has a most unpleasant and undig- 
nified sound and, so far as we know, has not 
yet received a final and definite judicial con- 
struction. Hence we do not use it in this 
connection, although the temptation to do 
so is naturally very strong. 

We are not speaking of those well 
known and long established legal directories, 
which perform a different function and serve 
a real need, but it is estimated that there are 
from 125 to 150 of these “law lists” being 


operated in the country, of which quite a 
number are pure and unadulterated frauds. 
They flourish because the lawyer is taken 
in by the representations of the solicitor, 
which he apparently accepts at face value, 
without investigation, and does not take 
the trouble to look into the proposition 
until he has parted with his money and 
finds he has gotten nothing in return 
Sometimes the solicitor bolsters his sales 
talk with a recommendation on a reproduc 
tion of a letterhead of some well known law 
firm, and the victim takes that—also with 
out investigation as to whether the recom 


mendation is genuine and the use of the 


letterhead authorized—as “confirmation 
strong as proof of Holy Writ.” 

Here are the words of one who has re- 
cently looked into “the ways that are dark 
and the tricks that are vain” of some of these 
fly-by-night law lists: “A lawyer who would 
not buy a dime’s worth of corporate stock 
without careful investigation will give up 
two hundred and fifty or three hundred or 
five hundred dollars to a man he never saw 
before on the strength of a lot of glib state- 
ments of what he will be able to do for him 
if he but subscribes. There is no way 
to protect that man against himself that we 
know of except to endeavor to educate 
him.” 

This gullibility in quarters that should 
above all be immune from such weakness is 
one of the most astonishing things in the 
age in which we live. Shakespeare’s words 
come naturally to mind: 

“Can such things be 
And overcome us like a summer’s cloud 
Without our special wonder?” 


“A TEMPERATE AND JUDICIAL 
PRESENTATION” 


The report on the Enforcement of the 
Prohibition Laws of the United States, 
made by the Commission on Law Observ- 
ance and Law Enforcement, is accurately 
described by President Hoover as “a tem- 
perate and judicial presentation.” He 
rightly adds that “it should stimulate the 
clarification of public mind and the ad- 
vancement of public thought.” 

A document of such character is itself a 
novelty and a real achievement in the field 
of the prohibition controversy. So far as 
we are informed, this is the first time 
that an attempt at a fair and unbiased in 
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no adequate observance or enforcement.” 
But the nother side to the picture. 
The saloon at least has gone and the Com- 
mission is « d to its restoration in any 
manner. Sor nomic benefits seem clear. 
‘Looked at r the decade of prohibition,” 
says the Report, “the most that may be said 
with assurat s that there has been a real 
and far-reaching improvement in the eff- 
ciency of lal especially in mechanical in- 
dustries Even if we concede the conten- 
tions of som bor leaders that in the last 
few years s begun to be an increase 
in drinking ¢ workers, an improvement 
remains. In an industrial country, in an in- 
dustrial age, this established fact, must be of 


re is, we are told, a clear 
evidence to establish a 


oreat wels 


preponderai yf 


gain in standards of living among those with 
whom social workers come in contact. These 
gains should be held in any program of liq- 
uor control, according to the Commission. 

But what program should be adopted? 
The Commission is not agreed on this im- 
portant point. The members are agreed as 
to the factual findings, but not in all the 
conclusions to be drawn from them. But 
this disagreement does not represent failure 
at their task. It is itself factual and signifi 
cant. It is a clear presentation of the honest 
differences of view that able men may take 
of the same facts. It is a part of the whole 
great picture of conditions that the Commis- 
sion has so ably drawn. 

The crux of the whole question is, of 
course, the enforceability of the Eighteenth 
Amendment and the Prohibition Statute. 
If they can’t be enforced, the question ends 
there. There is no disagreement on the 
point that cooperation of the state enforce- 
ment agencies, induced by favorable public 
opinion, is necessary to anything like sat- 
isfactory enforcement. Can this public 
opinion be mobilized successfully and this 
cooperation be sufficiently secured? Opin 
ions differ, but the seriousness of the prob 
lem is recognized by all. Two members of 
the Commission favor absolute repeal of the 
Eighteenth Amendment and four of them 
are for “revision,” giving Congress power 
to regulate and prohibit—which is of course 
a partial repeal. Five, including the Chair 
man, oppose repeal, although four of this 
number favor revision of the Amendment if 
after a fair trial, which they insist has not 
yet been had, it be found that it cannot be en- 
forced. Each member gives very good rea- 
sons for his position in the personal state- 
ment which follows the Report and which is 
really to be taken as an important part of 
that document. And the Commission, taken 
as a whole, is in favor of reasonable effort to 
improve enforcement as long as the Eight 
eenth Amendment remains in force. A num- 
ber of really constructive suggestions in this 
direction are made by it. 

The Report has not “solved the liquor 
problem.” That problem may never be com- 
pletely solved. Few social problems are. 
A “modus vivendi,” satisfactory for a gener- 
ation or two, may be all that can be hoped 
for. But the Report has helped in two ways: 
it has given an honest and clear picture of 
the conditions that now exist and it has set 
an example of fairness and restraint in the 
method of discussion. 
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Questions Certified to Supreme Court Must Be Distinct and Definite and Will Be Dis- 
missed for Objectionable Generality—Requisition of Water Rights for War Pur- 


poses—New Jersey Statute Regulating 


Commission to Be Paid by Fire Insur- 


ance Company to Agents Held Within Police Pow er—Interstate Commerce 
Commission W ithout Jurisdiction Over Special Fund in Corporate Reor- 
ganization—Validity of Federal Income Tax on Profits From Sale 


of Municipal Bonds—Validity 


of State Franchise Tax Meas- 


ured by Income Not Directly Taxable 





By EpGar Bronson TOLMAN* 


Appellate Procedure—Certified Questions 


Questions certified to the Supreme Court must be dis- 
tinct and definite, and will be dismissed for objectionable 
generality. 

The essence of the Fifth Amendment is its application 
under all the circumstances of a given case. A question 
whether one who had operated a radio broadcasting station 
under a license from the Secretary of Commerce prior to 
the enactment of the Radio Act of 1927, and had developed 
a following of listeners and advertisers and had thereby 
established a going business, had acquired property 
within the protection of the Fifth Amendment is not dis- 
tinct and definite and will be dismissed for generality, 

White v. Johnson, Adv. Op. 137; Sup. Ct. Rep. 
Vol. 51, p. 115. 

This opinion, delivered by Mr. Justice Roserrs, 
disposed of five questions certified by a circuit court 
of appeals relating to the rights of one holding a license 
to operate a radio broadcasting station. The appellant 
owned and operated such a station under a license from 
the Federal Radio Commission, to broadcast on a wave 
length of 1340 kilocycles with a power of 500 watts. 
Before its expiration the appellant sought to have it 
renewed. The Commission, however, modified the 
license by limiting the power to 100 watts, so that the 
area served was reduced to about one-fourth of i 
former size, with a consequent reduction of his listen- 
ing public and advertising clientele. The value of the 
equipment used was about $5,000 and some $16,000 
were expended in its operation. Net profits under the 
original license were about $400 per week. The equip- 
ment used will not operate satisfactorily at 100 watts, 
and a substantial portion of the apparatus will have to 
be replaced to operate under the modified license. 

Instead of appealing under the statute to the Dis- 
trict of Columbia Court of Appeals, the appellant chose 
to stand on his alleged constitutional rights and filed 
a bill quia timet to enjoin criminal proceedings against 
him for violation of the order. The district court dis- 
missed the bill and an appeal was taken to the circuit 
court of appeals which certified to the Supreme Court 
the questions considered in this opinion. That 
Court dismissed the certificate for objectionable gen- 
erality. 

The inquiry made in the first question was in sub- 
stance whether the owner of a broadcasting station 
who had engaged in the continued operation of the sta- 


*Assisted by James L. Homie. 
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tion under license from the Secretary of Commerce 
prior to the Radio Act of 1927, and had developed a 
following of listeners and advertisers constituting a 
going business had acquired property in the continued 
operation of the business, with power appropriate to 
continue to operate it within the meaning of the term 
“property” in the Fifth Amendment. The remaining 
questions related to subordinate matters and were con- 
tingent upon whether an affirmative answer was given 
to the first question. 

Citing Rule 37(Par. 1) of the Supreme Court 
Rules, that “only questions or propositions of law may 
be certified, and they must be distinct and definite,” 
Mr. Justice Roserts stated the chief objections to 
the questions, as follows: 


The court has repeatedly held that it will not answer 
questions of objectionable generality. And a ques- 
tion is improper which is so broad and indefinite as to 
admit of one answer under one set of circumstances and a 
different answer under another. 

The first question inquires merely whether the employ- 
ment of tangible pro rty in an existing business begets 
in the propriétor a “property” in the continuance of the 
business, as the word “property” is used in the Fifth 
Amendment. It is so broad and indefinite that an answer 
would not necessarily be of assistance in the decision of 
the cause. It was never intended that in answer to a ques- 
tion certified, we should give a dissertation on the appli- 
cation of the Fifth Amendment. Were we to attempt to 
do so, we should have to assume the existence of facts 
and circumstances, the absence of which from the record 
might render our statements wholly irrevelant. . . The 
essence of the amendment is its application under all the 
circumstances of a given case. A broad statement as to 
whether a thing or a status is property within its intent 
might well be meaningless or misleading. 

Much argument was directed to the proposition. that 
one who first establishes a broadcasting station in and 
serves a given area thereby appropriates that portion of 
the ether which he employs or through which the station's 
radio activity operates; and it was suggested that in anal- 
ogy to the doctrine as to appropriation of waters, et id 
omne genus, a property right is thus acquired. It was 
urged that the question presents this proposition; but it 
clearly fails so to do. We are not required to answer it. 


The second and third questions, relating to waivers 
of constitutional guarantees, required to obtain a li- 
cense, were not answered because contingent on the 
first. 

The fourth question asked was, whether if it be 
decided that the license holder has acquired property 
in the business by affirmative answer to the first ques- 
tion, the Radio Act of 1927 was valid in that it author- 
ized the Commission to refuse to renew a license, or 
to grant it on terms destructive of the license holder’s 


2 





|| 














REVIEW OF RECEN’t SUPREME CourRT DECISIONS 





g ldition to the objection that this 
1estion was contingent on the first question, Mr. Jus- 
ROBERTS pointed out another. 


ng business. In 


An answer wou nvolve merely an examination of 
the Act and a determination whether on its face it violates 
the Fifth Amendment. Neither this Court nor the court 
below is authorized to answer academic questions. The 


mstitutionality of a statute is not drawn into question 
except in connection with its application to some person, 
natural or artificial. We have above called attention to the 
provisions of the Rad Act which give redress against 
arbitrary or unjust action by the Commission. We repeat 
that the appellant did aot see fit to avail himself of the 
right of appeal thereby conferred, but on the contrary 
hose to violate the Commission’s order and to stand on 
an alleged constitutional right which he says the action of 
the Commission infringed. It would be subversive of all 
established principles were courts, in litigations between 
parties, who have reciprocal rights under the Constitution, 
to settle their controversies by broad statements to the 


effect that acts of Congress are unconstitutional upon their 
face; and this not ly in ignorance of the circumstances 
and manner of the application of the statute by the admin- 
but with knowledge that the party com- 
pursue the remedy provided by law. 


istrative body 
plaining had failed t 
The fifth question, likewise dependent on the first, 
inquired whether the Radio Act was unconstitutional 
in laying down as a standard for guidance of the Com- 
mission merely whether the application for renewal 
serves “public interest, convenience, or necessity” and 
in that it fails to require the Commission to specity, 
prior to a hearing, in what respect the application will 
not serve public interest, convenience or necessity. As 
to this, the Court called attention to the fact that the 
appellant’s rights, as respects procedure, depend not 
alone on the terms of the statute, but as well upon the 
adequacy of the hearing in fact afforded 
If the proceeding was an unfair one, as lacking ade- 
quate notice, full hearing, or development of all relevant 
facts, appellant had a remedy provided by the statute, 
which in the orderly processes of the administration of the 
law he was bound to pursue. To answer the question as 
framed we should have to treat the proceedings before the 
Commission as levant; to hold that body’s interpreta- 
tion of the language of the act as applied to appellant in 
all the circumstances of his case as of no moment; and to 
ignore his admitted failure to avail himself of the right of 
review conferred the statute. The question need not be 
answered 
The case was argued by Mr. Henry K. Urion for 
the appellant, and by Mr. Solicitor General Thacher 
for the appellees 


Eminent Domain — Requisition of Water Rights 
for War Purposes—Lessee’s Right to 
Compensation 

A lessee having the right to take a specified quantity 
of water from a power canal is entitled to compensation 
from the United States for the taking of such right, when 
the government in furtherance of the national defence in 
time of war requisitions the total output of electrical power 
from the lessor’s plant, thereby necessitating a total sus- 
pension of the lessee’s right to take water from the canal 
under the lease, notwithstanding the fact that the requisi- 
tion was in the form of a contractual arrangement with the 
lessor. 


International Paper Co. v. Umited States, Adv. 
Op. 232; Sup. Ct. Rep. Vol. 51, p. 176. 
The petitioner, International Paper Company, 


sought to recover compensation in the Court of Claims 
for property rights in water of the Niagara River, 
which it alleged had been taken by the United States 
for war purposes. The Niagara Falls Power Company 
owned water rights in and lands on the American side 


1 


of the river above the falls, including a power canal. 


Through this it was authorized to take 10,000 cubic 
feet of water per second. By conveyance and lease, 
the petitioner was entitled to draw 730 cubic feet per 
second, which right was a corporeal hereditament and 
real estate under the law of New York. 

In December, 1917, the Secretary of War notified 
the Power Company that the President, by virtue of 
authority vested in him and by reason of the exigen- 
cies of national security requisitioned the total output 
of electrical power which the plant was capable of 
producing, and immediate delivery was ordered, with 
assurance that just compensation would be paid for the 
power delivered. Simultaneously, the Secretary of 
War, “acting for and in behalf of the United States” 
waived delivery of the power to the United States on 
condition that the Power Company deliver power to 
certain companies in accordance with a schedule, and 
the Power Company waived its right to compensation, 
if permitted to carry on business consistently with the 
exigencies of national security and defence. The peti- 
tioner was not included in the companies named to 
which power was to be delivered. Next day the Secre- 
tary advised the Power Company that all water was 
requisitioned, and that it was intended to cut off water 
being taken by the petitioner. Accordingly the peti- 
tioner’s water was cut off from February 7 to Novem- 
ber 30, 1918, at a cost to the petitioner in direct over- 
head expense of $304,685.36, as found by the Court 
of Claims. That Court, however, dismissed the peti- 
tion. 

On certiorari this judgment was reversed by the 
Supreme Court in an opinion by Mr. Justice Hoimes, 
who said: 

The Government has urged different defences with 
varying energy at different stages of the case. The latest 
to be pressed is that it does not appear that the action of 
the Secretary was authorized by Congress. We shall give 
scant consideration to such a repudiation of responsibility. 
The Secretary of War in the name of the President, with 
the power of the country behind him, in critical time of 
war, requisitioned what was needed and got it. Nobody 
doubts, we presume, that if any technical defect of author- 
ity had been pointed out it would have been remedied at 
once, The Government exercised its power in the interest 
of the country in an important matter, without difficulty, 
so far as appears, until the time comes to pay for what it 
has had. The doubt is rather late. 

Consideration was given also to the contention that 
there was no taking of the water rights, but merely 
a making of contractual arrangements and that in any 
event the United States could revoke the license to 
take the water. 

But the Secretary of War did not attempt to pervert 
the powers given to him in the interest of navigation and 
international duties to such an end. He préceeded on the 
footing of a full recognition of the Power Company’s rights 
and of the Government’s duty to pay for the taking that 
he purported to accomplish. There is no room for quib 
bling distinctions between the taking of power and the 
taking of water rights. The petitioner’s right was to the 
use of the water; and when all the water that it used was 
withdrawn from the petitioner’s mill and turned elsewhere 
by government requisition for the production of power it 
is hard to see what more the Government could do to 
take the use. It is true that the petitioner did not come 
within the scope of the Government’s written promise to 
pay. But the Government purported to be using its power 
of eminent domain to acquire rights that did not belong to 
it and for which it was bound by the Constitution to pay 
It promised to pay for all the power that the canal could 
generate. If it failed to realize that the petitioner had a 
right to a part of the power, its clear general purpose and 
undertaking was to pay for the rights that it took when 
it took the power. : ; 

Our conclusion upon the whole matter is that the 
Government intended to take and did take the use of all 
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the water power in the canal; that it relied upon and exer- 
cised its power of eminent domain to that end; that, pur- 
porting to act under that power and no other, it promised 
to pay the owners of that power, and that it did not make 
the taking any less a taking for public use by its logically 
subsequent direction that the power should be delivered to 
private companies for work deemed more useful than the 
manufacture of paper for the exigencies of the national 
security and defence. 
Mr. Justice McReynotps, Mr. Justice STONE 
and Mr. Justice Roserts dissented. 
The case was argued by Mr. John W. Davis for 
the petitioner and by Mr. Claude R. Branch for the 
respondent. 


Insurance—Regulation of Agent’s Commissions 

The New Jersey statute forbidding a fire insurance 
company to allow any agent a commission in excess of a 
reasonable amount or to allow to any local agent a com- 
mission in excess of that allowed to any other agent on 
similar risks, is a valid exercise of the police power of the 
state, consistent with the due process clause of the Four- 
teenth Amendment. 

O’Gorman & Young Inc. v. Hartford Fire Insur- 
ance Co., Adv. Op. 162; Sup. Ct. Rep. Vol. 51, p. 130. 

The two cases disposed of in this opinion involved 
consideration of the constitutional validity of a statute 
of New Jersey regulating the commissions paid by fire 
insurance companies to their agents. The courts of 
New Jersey sustained the statute, and on appeal their 
ruling was upheld by the Supreme Court in an opinion 
by Mr. Justice Branpets, though four of the Justices 
dissented. 

The statute in question provides that it shall be 
unlawful for an insurer to allow any commission to 
an agent in excess of a reasonable amount, or to allow 
to any agent any commission in excess of the commis- 
sion allowed to any other local agent on the class of 
insurance in question. 

In one of the cases suit was brought to recover 
the balance alleged to be due under a contract ter- 
minable at will, made prior to the enactment of the 
statute by which the insurer had agreed to pay 25% 
of the premiums as commission. The other action was 
under a contract to pay the reasonable worth of the 
agent’s services, the complaint alleging 25% of the 
premiums to be such reasonable worth, but that only 
20% had been paid. The defendants, as a defense, set 
up the statute and the fact that since its enactment the 
compensation paid several local agents was only 20% 
of the premiums on the same class of business. 

In upholding the statute the opinion of the ma- 
jority pointed out that the insurance business is affected 
with a public interest so that its rates may be regulated 
and the relations of those engaged in its business; that 
the agents’ commissions bear a direct relation to the 
rates charged, and that there was nothing in the record 
to show that the statute was not an appropriate remedy 
for evils present in the business in New Jersey. Con- 
cerning these aspects of the case Mr. Justice 
BRANDEIS said : 
affected with a 


The business of insurance is so far 


public interest that the State may regulate the rates. 
, ; and likewise the relations of those engaged in the 
business. The agent’s compensation, being a percent- 


age of the premium, bears a direct relation to the rate 
charged the insured. The percentage commonly allowed 
is so large that it is a vital element in the rate structure 
and may seriously affect the adequacy of the rate. Ex- 
cessive commissions may result in an unreasonably high 
rate level or in impairment of the financial stability of the 
insurer. It was stated at the bar that the commission on 


some classes of insurance is as high as thirty-five per cent. 
Moreover, lack of a uniform scale of commissions allowed 
local agents for the same service may encourage unfair 
discrimination among policy holders by facilitating the for- 
bidden practice of rebating. In the field of life insurance, 
such evils led long ago to legislative limitation of agents’ 
commissions. 

The statute here questioned deals with a_ subject 
clearly within the scope of the police power. We are asked 
to declare it void on the ground that the specific method 
of regulation prescribed is unreasonable and hence deprives 
the plaintiff of due process of law. As underlying ques- 
tions of fact may condition the constitutionality of legis- 
lation of this character, the presumption of constitution- 
ality must prevail in the absence of some factual founda- 
tion of record for overthrowing the statute. It does not 
appear upon the face of the statute, or from any facts of 
which the court must take judicial notice, that in New 
Jersey evils did not exist in the business of fire insurance 
for which this statutory provision was an appropriate 
remedy. The action of the legislature and of the highest 


court of the State indicates that such evils did exist. The 
record is barren of any allegation of fact tending to show 
unreasonableness. 

Mr. Justice VAN DevANnTerR, MR, Justice Mc- 


ReyNnotps, Mr. Justice SUTHERLAND and Mr. Jus- 
rIcE BuTLER delivered a dissenting opinion, expressing 
the view that the statute constituted an unwarranted 
abridgement of freedom of contract, beyond the power 
of the legislature. The question raised was stated: 


The matter for our consideration comes to this A 
foreign insurance Company, licensed to operate in New 
Jersey, employed an agent and agreed to pay reasonable 
compensation. The agent demanded 25% of the premiums 
collected. The Company paid 20% of these and success 
fully resisted the claim for more upon the sole ground 
that “since twenty per cent is the amount of commissions 
paid to some of its local agents, the effect of this legisla 
tion (Act March 29, 1928) is to determine that a com- 
mission in excess of that is unreasonable.” Abstractly 
stated, the principal paid “A” commissions at the rate of 
20% ; therefore, it has been held solely because of the Act 
nothing above 20% can be recovered by “B,” who claims 
under a contract fair on its face and not expressly inhibited, 
which definitely provides for reasonable compensation. 

In discussing the law, the dissenting Justices urged 
that the appellant was not under the burden of estab- 
lishing any underlying disputable fact before challeng- 
ing the statute. 

It cannot rightly be said that the burden of establish 
lishing any underlying disputable fact rests upon the appel- 
lant before it can successfully challenge the validity of the 
questioned enactment. This is not a proceeding to enjoin 
enforcement of a statute because of alleged discrimination 
or other circumstance, the existence of which requires 
consideration of facts not known to the court. Opinions 
in cases of that character are not in point. The court 
below ruled, in effect, that without regard to any evidence 
which might be presented the complainant, although rely- 
ing upon a contract fair upon its face, could recover noth- 
ing above the rate allowed to another agent—that the 
statute restricted the right to contract for services for rea- 
sonable compensation. And we must determine whether thus 
construed, and in the absence of any emergency, the statute 
necessarily conflicts with the Fourteenth Amendment. Is 
such legislation permissible in the ordinary circumstances 
of which the court must take judicial notice? 

German Alliance Ins. Co. v. Kansas, 233 U. S 
389, was then referred to as admitting the legality of 
fixing rates for fire insurance policies by statute, but 
as marking, also, the extreme limit to which the Court 
has gone in upholding price-fixing statutes. The dis- 
tinction between the power to fix rates and the power 
to regulate incidental costs was then emphasized 

The public has no direct, immediate interest in the 
agency contract here set up. Its concern is with rates. 
Like any other expense item brokers’ commissions may 
ultimately affect the rate charged for policies; but this is 


true of the wages of office boys, printers, bookkeepers, 
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Interstate Commerce Commission — Jurisdiction 
Over Issuance of Securities in Corporate 
Reorganization 

Where stockholders in a railroad corporation, which 
has been through mortgage foreclosure proceedings, create 
1 special fund for the payment of fees and disbursements 
lanagers, and the corporation result- 
ition has no legal right in or to 


f the reorganization 
ing from the reorganiz 
such fund, it is not subject to the jurisdiction of the Inter- 


state Commerce Commission. In such case the Commis- 
sion in the exercise of its powers over the issuance of 
securities under §20(a) of the Transportation Act, cannot 


make its order approving the issuance of securities by the 
new corporation subject to a condition that approval, by 
the Commission or the Court, shall be first obtained before 


payments shall be le out of the special fund so created. 
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Chicago, Milwaukee & St. Paul Railway Company, 
which had passed into a receivership and had been the 
subject of a mortgage foreclosure. The reorganization 
plan provided that stockholders might participate in 
the reorganization by depositing their shares of stock 
together with $32 for each share of preferred and $28 
for each share of common stock. In return for each 
share the depositor was to receive common and pre- 
ferred stock in the new company, and in addition, $28 
and $24, respectively, in 5% bonds of the new com- 


pany. This left a balance of $4 per share, of which 
$1.50 was “set aside to provide for the compensation 
of the reorganization managers and the committees 
' 2 and the fees and disbursements of their 


counsel and all depositaries and sub-depositaries, any 
balance of said sum to be paid over to the new com- 
pany as additional working capital or if the reorgani 
zation managers in their discretion shall so determine, 
to be returned pro rata to the holders of certificates 
of deposit for stock.” The discretion so to be exer- 
cised was to be absolute and uncontrolled. The man- 
agers’ compensation was fixed by agreement, and com- 
pensation of committees was to be fixed by the man- 
agers, unless the plan was abandoned, in which case 
none was to receive compensation. Payment to other 
persons was to be made whether the plan should be 
carried out or abandoned. The remainder of the $4 
fund was to be used for the expenses of foreclosure, 
court costs, engraving of new securities, etc., any bal- 
ance to be paid to the new company. 

The Commission first granted a certificate of pub- 
lic convenience and necessity authorizing the new com- 
pany to acquire the lines of the Chicago, Milwaukee 
and St. Paul, and also entered an order pursuant to 
section 20(a) of the Transportation Act of 1920 
authorizing the new company to issue the securities 
described in the report and order, but added the fol- 
lowing proviso: 

Provided, however that the applicant ‘ 

(b) shall impound in a separate fund the money received 
from the payment by holders of preferred and common 
stock in an amount equal to $4 a share, which shall not 
be paid out unless and until so authorized by order of the 
court in respect to payments subject to the court’s juris 
diction or by this commission. 

Whether or not this proviso as related to the $1.50 
fund, was a lawful condition under the statute, and if 
not, whether the federal courts had authority to enjoin 
the Commission from enforcing it were the questions 
raised in the appeal. 

The Transportation Act, section 20(a) makes it 
unlawful for a carrier to issue securities without an 
order from the Commission authorizing the same, 
and confers upon that body the following powers in 
relation to such orders: 

“(3) The Commission shall have power by its order 
to grant or deny the application as made, or to grant it 
in part and deny it in part, or to grant it with such modi- 
fications and upon such terms and conditions as the Com- 
mission may deem necessary or appropriate in the prem- 
and may from time to time, for good cause shown, 
make such supplemental orders in the premises as it may 
deem necessary or appropriate, and may by any such 
supplemental order modify the provisions of any previous 
order as to the particular purposes, uses, and extent to 
which, or the conditions under which, any securities so 
theretofore authorized or the proceeds thereof may be 
applied, subject always to the requirements of the fore- 
going paragraph (2).” 


ises, 


These provisions of the statute were, in the 
opinion of the majority of the Court, insufficient to 
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justify the Commission in its attempt to exercise juris- 
diction over the special fund of $1.50 per share. 


The legality of the acquisition and operation by 
the new company of the lines of railroad theretofore 
owned by the old company is not now in question. The 
requisite certificate of public convenience and necessity was 
issued by the commission. The order of the commission 
authorizing the new company to issue securities was made 
after a finding of all the facts required by the act as a 
necessary basis therefor. By subdivision (3) of §20a the 
commission is empowered to make its grant of authority 
to issue securities upon such conditions as the commission 
may deem necessary or appropriate in the premises. The 
power to impose such conditions, however, is not unlim- 
ited and may not be exercised arbitrarily or (since Con- 
gress cannot delegate any part of its legislative power 
except under the limitation of a prescribed standard) 

unless there be found substantial warrant for the 
conditions in the applicable standards established by the. 
provisions of the act relating to such securities. The 
powers possessed by the commission are delegated by Con- 
gress under, and are to be exercised in conformity with, 
the constitutional grant of authority to regulate interstate 
and foreign commerce. Proceeding under that grant, as 
applied to the present matter, neither the commission nor 
Congress itself may take any action which lies outside the 
realm of interstate commerce. . . It follows that if the 
condition in question relates not to such commerce, or to 
the rights or duties of the carrier engaged in such com- 
merce, but exclusively to extrinsic matters, it is imposed 
without authority of law. 


The private character of the contract relating to 


the special fund was then emphasized—that it was 
made to provide compensation for the managers for 
services rendered on behalf of the depositors, that nei- 
ther company was party to it, that the new company 
had no enforceable interest in it, and that the new 
company agreed to pay all expenses other than such 
as were to be paid by the special fund. 


If the security holders, instead of agreeing to the 
provision for a special fund incorporated in the body of 
the reorganization plan, had bound themselves by a sepa- 
rate contract to compensate the managers and others for 
their services in behalf of the security holders, and had 
placed a sum of money in the hands of a trustee to secure 
payment of the estimated amount, as they well might have 
done, it probably would not have been contended that the 
commission lawfully could impose upon the issue of securi- 
ties the condition that the new company should take con- 
trol of this money or that it should be paid out under the 
direction of the commission. But in principle how does the 
case under review differ from the case supposed? The 
agreement in respect of the special fund, though contained 
in the body of the plan, is in effect as distinct as though 
it had been made by separate contract. It seems plain 
enough that the commission, by the condition here in ques- 
tion, has undertaken to lay its hands upon and control the 
disposition of a fund created by contract between private 
persons to which the carrier was not a party, in which 
the carrier had no enforceable interest, and which was not 
within the purview of the regulating power of the com- 
mission. The most that can be said is that the creation 
of the special fund—like production or manufacture of 
commodities . . . “may (or may not) result in bring- 
ing the operation of commerce into play.” The contract 
was not one in respect of commerce but involved a trans- 
action distinct and complete in itself without regard to its 
results; and, whether succeeded by commerce or not, was 
no part of it. 


After pointing out that the difference between the 


status of the $2.50 fund, to the balance of which the 
new company had a right, and the status of the $1.50 
fund in which it had no interest, Mr. Justice SUTHER- 
LAND concluded his discussion of this question as fol- 
lows: 


The power to regulate commerce is not absolute, but 
is subject to the limitations and guarantees of the Con 
stitution, among which are those providing that private 
property shall not be taken for public use without just 
compensation and that no person shall be deprived of life, 


liberty or property without due process of law. . . Both 
the liberty of contract and the right to property here ar« 
involved. The contract was valid and had been so ad 
judged by the court having jurisdiction of the foreclosure 
and sale. The parties to it were willing and were entitled 
to have the contract executed according to its terms 
There is no power in any department of the government 
to order otherwise. And certainly a carrier whose only 
interest in the property lies in the speculative possibility 
that some remnant of it in the future may come to the 
carrier as a gift is in no position to take it as of right 
without compensation. In that view, any legislative or 
administrative edict which purports to empower the carrier 
to take the property without compensation and dispose of 
it, not as the contract provides, but as the governmental 
body may direct, must fail as a futile attempt to accom- 
plish what the Constitution does not permit. 

The remainder of the opinion was devoted to the 
government’s contention that the courts have no juris- 
diction to annul a condition upon which the order is 
granted after the authority granted has been exercised 
In rejecting this contention the Court pointed to the 
analogy that an unconstitutional condition imposed by 
a state upon the grant of a privilege, which might be 
withheld unqualifiedly, may be ignored or enjoined 
without loss of the privilege granted. 


Broadly stated, the rule is that the right to continue 
the exercise of a privilege granted by the state cannot be 
made to depend upon the grantee’s submission to a condi- 
tion prescribed by the state which is hostile to the pro- 
visions of the federal Constitution. ; 

Without attempting to determine how far this prin- 
ciple may be carried in its application to orders of the 
Interstate Commerce Commission, or attempting to formu- 
late any general rule in respect thereof, we are of opinion 
that the principle does apply to the order now under 
review ; and for present purposes that is enough. 

In conclusion reference was made to portions of 
the Commission's report which were thought to indicate 
that the Commission approved the reorganization plan 
on its merits, and that it did not regard the condition in 
question as a basic part of the order. 


The order in itself, being complete and self-sustaining 
and resting upon grounds found to be sufficient to support 
it, cannot be made to depend upon submission to a col- 
lateral condition, which, as we have shown, is beyond the 
statutory and constitutional power of the commission to 
impose. Whatever may be the general rule, we have no 
difficulty in concluding that, under the circumstances above 
recited, the principle in respect of the separability of uncon- 
stitutional conditions imposed upon a privilege granted by 
a state is applicable to the present order of the commis- 
sion—and for a stronger reason, since that body, unlike a 
state in the class of cases referred to, does not possess the 
power arbitrarily to deny the authority here sought by the 
carrier. 

From the foregoing it results that the condition in 
respect of the special fund of $1.50 per share was prop- 
erly set aside and its enforcement enjoined by the court 
below. 

Mr. Justice STONE expressed the opinion that the 
order as conditioned, was valid, and in any case that 
it should not be permitted to stand as an approval of 
the issuance of securities after the condition had been 
stricken from it. In elaboration of these views the 
purpose of the statute was discussed. 


The obvious purpose of subsection (2) of §20(a) of 
the Transportation Act is the prevention of any issue of 
securities by a rail carrier unless the Interstate Commerce 


Commission, “after investigation . . . Of the purposes 
and uses of the proposed issue and the proceeds thereof, 
‘ finds that such issue ... is . . . compati- 
ble with the public interest, . . . and .. . reason- 


ably necessary and appropriate” for the corporate purposes 
of the carrier. I suppose no one would doubt, and the 
opinion of the Court seems to concede, that if the assess- 
ments which, under the reorganization plan, were to be 
levied upon the stockholders of the old company, were all 
to be paid into the new one in exchange for the new 
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the condition only after it has enjoyed benefits which it 
cannot be said would have been granted without the con- 
dition. Neither this Court nor the court below is acting 
any the less as a court of equity because its powers are 
invoked to deal with an order of the Interstate Commerce 
Commission. The failure to conform to those elementary 
standards of fairness and good conscience which equity may 
always demand as a condition of its relief to those who 
seek its aid, seems to require that such aid be withheld 
from this appellee. 

In the dissenting opinion it was urged further 
that the order should not be permitted to stand as 
approval of the issuance of securities independent of 
the condition, thereby precluding the Commission from 
the performance of its statutory function. 

The judgment below, as interpreted by this Court, 
not only makes effective an order different from any the 
Commission has granted, but precludes any future action 
by the Commission in the performance of its statutory duty. 
In this respect the case differs from those in which this 
Court has set aside an unconstitutional condition imposed 
by state legislation on a foreign corporation seeking to do 
business within a state. In those cases the judgment of 
this Court in no way restricts the further exercise of the 
legislative power of the state in any constitutional manner 
Here the Commission is ousted from the exercise of power 
which Congress has given it, and an order is sanctioned 
authorizing an issue of securities which it cannot be said 
the Commission has approved, and which this Court does 
not purport to say is appropriate under the statute. 

The Curer Justice did not participate in the case 

The case was argued by Assistant to the Attorney 
General John Lord O'Brian for the appellants and by 
Mr. John W. Davis for the appellee. 


Taxation—Validity of Federal Income Tax on 
Profits from Sale of Municipal Bonds 

Income in the form of profits derived from the sale of 
municipal bonds does not fall within the rule forbidding 
the imposition of a tax by the federal government upon 
instrumentalities of a state, in the absence of proof that, 
as a practical matter, such tax adversely affects the borrow- 
ing power of the state or municipality. 

Willeuts v. Bunn, Adv. Op. 155; Sup. Ct. Rep 
Vol. 51, p. 125. 

This case raised the question whether profits de- 
rived from the sale of municipal bonds are taxable 
under the federal Revenue Act of 1924. The taxpayer 
paid under protest an additional income tax of $85.44 
on profits derived from the sale of bonds of munici- 
palities in Minnesota. -The district court and the cir- 
cuit court of appeals held the profits not taxable and 
gave judgment for the taxpayer. On certiorari this 
was reversed in an opinion by the Carer JUSTICE. 

In defining the limits to the question presented it 
was pointed out that the statute exempts from tax 
ation “interest upon the obligations of a State, Terri 
tory or any political subdivision thereof,” but that 
this has never been construed to extend to profits de 
rived from the sale of bonds. It was further pointed 
out that no question was raised as to the authority of 
Congress to tax profits from the conversion of capital 
assets, nor sales of securities issued at a discount, so 
that the profits might be considered as in lieu of in 
terest. 

Whatever questions might arise in cases of that sort 
are not now before the court. The present case is simply 
one of profit obtained from purchase and sale, without 
qualification by any special circumstances. 

In approaching the question the Court recognized 
the importance of the principle that there is in the 
Constitution an implied prohibition on the federal gov- 
ernment’s powers of taxation against taxing the instru- 
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mentalities of the states, in order to maintain effectively 
our dual system of government. 


The limitation of this principle to its appropriate 
applications is also important to the successful working of 
our governmental system." The power to tax is no less 
essential than the power to borrow money, and, in preserv- 
ing the latter, it is not necessary to cripple the former by 
extending the constitutional exemption from taxation to 
those subjects which fall within the general application of 
non-discriminatory laws, and where no direct burden is 
laid upon the governmental instrumentality, and there is 
only a remote, if any, influence upon the exercise of the 
functions of government. This distinction has had abundant 
illustration. 

After a review of cases illustrating the application 
of the rule of immunity from taxation, including cases 
forbidding a tax on the interest from municipal bonds, 
the Court adverted to the distinction between a tax on 
municipal bonds or interest from bonds and a levy on 
profits from the sale of such bonds. 


But it does not follow, because a tax on the interest 
payable on state and municipal bonds is a tax on the bonds 
and therefore forbidden, that the Congress cannot impose 
a non-discrimnatory excise tax upon the profits derived 
from the sale of such bonds. The sale of the bonds by 
their owners, after they have been issued by the State or 
municipality, is a transaction distinct from the contracts 
made by the government in the bonds themselves, and the 
profits on such sales are in a different category of income 
from that of the interest payable on the bonds. Because 
the tax in question is described as an “income tax” and the 
profits on sales are included in “income,” the distinction is 
not lost between the nature of a tax applied to interest 
and that of a tax applied to gains from sales. The federal 
income tax acts cover taxes of different sorts. . . The 
tax upon interest is levied upon the return which comes to 
the owner of the security according to the provisions of the 
obligation and without any further transaction on his part. 
The tax falls upon the owner by virtue of the mere fact of 
ownership, regardless of use or disposition of the security. 
The tax upon profits made upon purchases and sales is an 
excise upon the result of the combination of several factors, 
including capital investment and, quite generally, some 
measure of sagacity; the gain may be regarded as “the 
creation of capital, industry and skill.” 


Since the tax on the profits derived from the sale 
of the bonds was concluded to be not a tax on an in- 
strumentality of the state, attention was given to the 
further question whether the tax is invalid because 
of an inseparable relationship between sales of such 
securities and the borrowing power of the state. 


If the tax now in question is to be condemned, it must 
be because of practical consequences and not because pur- 
chases and sales by private owners of state and municipal 
bonds are a part of the State’s action in borrowing money. 
It would be far-fetched to say that such purchases and sales 
are instrumentalities of the State. They are not transac- 
tions made directly or indirectly in behalf of the State or 
in the course of the performance of any duty of the State. 
Sales are merely methods of transferring title to the obli- 
gation, that is, the right to receive performance of the 
promise of the State or municipality. 

That a transfer of government bonds is not inseparably 
connected with the exercise of the Government’s borrowing 
power so as to make the transfer per se immune from tax- 
ation is clearly demonstrated by the decisions upholding 
nondiscriminatory taxation laid upon the transmission of 
such securities upon the death of the owner. 

In regard to the contention based on the practical 
consequences of upholding such a tax the Court found 
nothing in the record to show that it constituted an 
undue burden on the state’s borrowing power. 

It is urged, however, that a federal tax on the profits 
of sales of such securities should be deemed, as a prac- 
tical matter, to lay such a burden on the exercise of the 
State’s borrowing power as to make it necessary to deny 
to the Federal Government the constitutional authority to 
impose the tax. No facts as to actual consequences are 
brought to our attention, either by the record or by argu- 


ment, showing that the inclusion in the federal tax of 
profits on sales of state and municipal bonds casts any 
appreciable burden on the State’s borrowing power. We 
are left to the inadequate guidance of judicial notice. 

In conclusion the importance of the history of in 
come tax legislation was emphasized as to the practical 
effect of the imposition. 

There is, however, an outstanding fact, more impor- 
tant than any possible conjecture. That fact is found in 
uniform and long-established practice. This practice clearly 
indicates that neither the Federal Government nor the 
States have found a tax on the profits of the sales of their 
securities to be a burden on their power to borrow money. 
So far as we are advised, the Federal Government has not 
at any time deemed it to be necessary to exempt from 
taxation the profits realized by owners on the sale of its 
obligations, with the exception, recently made, of short- 
term Treasury bills issued on a discount basis and payable 
without interest. Such profits are included in the general 
phrase “gains, profits and income” from “sales, or dealings 
in property,” in the Act under consideration. And we 
understand that under all federal income tax acts, these 
or similar words have been construed invariably by the 
administrative authorities as including profits derived from 
the sale of state and municipal bonds. The present case 
appears to be the first in which the tax in this respect has 
been assailed. No State has ever appeared at the Bar 
this Court to complain of this federal tax, and it is not 
without significance that in the present instance the States 
of New York and Massachusetts do appear here as amici 
curiae in defense of the tax. 

The history of income tax legislation is persuasive, 
if not controlling, upon the question of practical effect 
Before the power of the Congress to lay the excise tax in 
question can be denied in the view that it imposes a burden 
upon the States’ borrowing power, it must appear that the 
burden is real, not imaginary; substantial, not negligible. 
We find no basis for that conclusion, or any warrant for 
implying a constitutional restriction to defeat the tax. 

The case was argued by Assistant to the Attorney 
General G. A. Youngquist for the petitioner and by 
Mr. Charles Bunn for the respondent. ‘ 





Taxation—Validity of State Franchise Tax Meas- 
ured by Income Which Is Not Subject to 
Direct Taxation 

The tax imposed on corporations by Section 209 of 
Article 9-A of the New York Tax Law is in fact as well 
as in name a privilege tax for the privilege of exercising 
the franchises in a corporate or organized capacity, and 
properly may be measured by the net income allocated to 
business carried on it the state. Income derived from 
copyrights may be included in the net income, in measur- 
ing the tax, even though such income may be immune from 
direct taxation by the state, as a tax on an instrumentality 
of the federal government. 

Educational Films Corporation of America v. 
Ward, Adv. Op. 223; Sup. Ct. Rep. Vol. 51, p. 170. 

The appellant here sought to enjoin taxing au- 
thorities of New York and the Attorney General of 
that State from collecting a tax imposed by section 
209 of Article 9-A of the New York Tax Law, on 
the ground that, as construed, it infringes the federal 
constitution, 

That section of the Tax Law imposes an annual 
tax on every domestic corporation of certain classes 
“for the privilege of exercising its franchise in this 
state in a corporate or organized capacity.” The tax 
is 444% of so much of the entire net income for the 
preceding year as is allocated to business carried on 
within the state. The net income is defined to include 
income from any source, including interest on federal, 
state, municipal or other bonds. 

The appellant’s income included income received 
from licensing copyrights on motion picture films. It 
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government instrumentalities, which the Constitution im- 
pliedly forbids, and a tax such as the present which can 
in no case have any incidence, unless the taxpayer enjoys 
a privilege which is a proper object of taxation, and which 
would not be open to question if its amount were arrived 
at by any other non-discriminatory method. 

This Court, in drawing the line which defines the 
limits of the powers and immunities of state and national 
governments, is not intent upon a mechanical application 
~ the rule that government instrumentalities are immune 
trom taxation, regardless of the consequences to the opera 
tions of government. The necessity for marking those 
boundaries grows out of our Constitutional system, under 
which both the federal and the state governments exercise 
their authority over one people within the territorial limits 
of the same state. The purpose is the preservation to each 
government, within its own sphere, of the freedom to carry 
on those affairs committed to it by the Constitution, with 
out undue interference by the other. 

Having in mind the end sought, we cannot say 
the rule applied by this Court for some seventy 
that a non-discriminatory tax upon corporate franchises is 
valid, notwithstanding the inclusion of tax exempt prop- 
erty or income in the measure of it, has failed of its pur 
pose, or has worked so badly as to require a departure 
from it now; or that the present tax, viewed in the light 
of actualities, imposes any such real or direct burden on 
the federal government as to call for the application of a 
different rule 


that 


vears, 


In conclusion the Court discussed the history of 


the taxing provision, but found in the various amend 
ments broadening its scope nothing to indicate that 
there had been any change made to strike directly at 
income from copyrights. 


3ut the statute, before these amendments, was sufh 
ciently broad to include income from copyrights within the 
measure of the tax; and neither before nor after the 
amendments did it make any mention of copyrights or their 
income. There is nothing to suggest that the legislature 
could at any time have had in mind the addition of income 
from copyrights to the measure of the tax, or that the 
statute or the amendments were adopted “for the very 
purpose of subjecting” it “pro tanto to the burden of the 
tax,” which was declared to be the vice of the statute in 
Macallex Co. v. Massachusetts, supra, p. 631. That the 
royalties play some part in the measure of the tax is the 
result of the application of the general language of the 
statute to particular circumstances to which the statute 
makes no specific reference. 


Mr. Justice SUTHERLAND, in a dissenting opinion, 


expressed his view that the provision in question op 
erated to tax income that is immune from state tax 
ation in an unconstitutional manner. 


The duty of this court to examine taxing acts to see 
that the use of federal tax exempt subjects as a measure 
for taxes imposed in terms upon taxable subjects is not a 
cloak, under which the former in substance and effect are 
taxed, was never more imperative than now, when, by rea 
son of increased and increasing public expenditures, states 
and municipalities are driven to search in every direction 
for additional sources of revenue. 

The self-evident operation of the provisions of the 
New York tax law is to cause the tax here in question to 
fall on an instrumentality of the United States. The statute 
necessarily exacts tribute from the income derived from 
that instrumentality. The amount of this tax is the same 


and its effect, in every respect, is the same as though it 
had been imposed upon the income in precise terms. 


Most of the remaining portions of the dissenting 


opinion were devoted to sustaining the view that the 
legislative history of the provision indicates that the 
very purpose of various amendments to the statute was 
to enlarge the definition of net income to include that 
derived from federal instrumentalities. 
tion it was pointed out that after a New York decision 
holding that the statute did not include income from 
federal bonds, the legislature amended it specifically to 


In this connec 


(Continued on page 196) 
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RETROSPECTIVE DECISIONS AND STARE DECISIS 
AND A PROPOSAL 





By ALBERT KOCOUREK 
Professor of Law, Northwestern University 


N 1792 Sir William Ashhurst, then a puisne judge 
| of the King’s Bench, delivered a charge to a Middle- 

sex Grand Jury in which he said: “Happily for us, 
we are not bound by any laws but such as every man 
has the means of knowing.” 

Later, Jeremy Bentham in an article entitled 
“Truth versus Ashhurst” wrote the following lines: 

“Scarce any man has the means of knowing a twentieth 
part of the laws he is bound by. Both sorts of law are kept 
most happily and carefully from the knowledge of the people: 
statute law by its shape and bulk; common law by its very 
essence. It is the judges (as we have seen) that make the 
common law. Do you know how they make it? Just as a 
man makes laws for his dog. When your dog does anything 
you want to break him of, you wait till he does it, and then 
beat him for it. This is the way you make laws for your dog: 
and this is the way the judges make law for you and me. They 
won't tell a man beforehand what it is he should not do—they 
won’t so much as allow of his being told: they lie by till he 
has done something which they say he should not have done, 
and then they hang him for it.” 

The same idea is expressed by the contemporary 
witticism that “Law is that which everyone but the 
lawyers and judges is bound to know.” 

We wish to deal here not with the general prob- 
lem of the uncertainty of “court-house” law, but only 
with one interesting feature of that body of law—i. e. 
the retrospective operation of judicial decisions. 

Let us assume any situation of fact upon which A 
might be either a plaintiff or defendant. Later, A is 
either a plaintiff or a defendant and the highest court 
decides, Let us fix the time of decision by the point +. 

Now let us assume a similar situation of fact also 
prior to point x where B might be either a plaintiff or 
a defendant. It is more than a mere possibility that 
the same court where B is either a plaintiff or defen- 
dant, may at point y (= after the decision in A’s 
case) decide in conflict with the rule applied to A’s case. 

Going a step farther, let us assume a similar situ- 
ation of fact arising after point + and before point y 
where C may be either a plaintiff or defendant. It is 
probable that the court will apply to C’s case not the 
rule employed in A’s case but rather the rule used in 
B’s case. A recent newspaper story relates the occur- 
rence of just such a situation where the unfortunate C 
was sentenced to serve a term in the penitentiary. 
C’s statement as quoted in the Chicago Tribune (21 
December 1930) is interesting. He says: 

“T talked with half a dozen attorneys and they didn’t know 
any more than I did. In 1926 the Circuit Court of Appeals 
held that income from illicit sources could not be taxed. The 
next year the Supreme Court ruled differently.” 

Such a conflict of decision may arise either con- 
sciously or unconsciously. With the unconscious con- 
flicts we do not here concern ourselves. They are in- 
escapable due to the human elements and factors that 
enter into the judicial process. We confine ourselves, 
therefore, to the conscious conflicts. They arise when 
the court, knowing the rule which has theretofore been 
applied, chooses to depart from the earlier rule on 
grounds of justice or policy. 

The judicial effect, for the situation assumed, 
that A may gain a legal title, or recover money dam- 


ages, or be relieved of capital punishment; that B, on 
the same essential pattern of fact, may lose a legal title 
be required to pay money damages, or forfeit his life 
or liberty ; and that C relying on the favorable result as 
to A may suffer the consequences which reached B. 

This curious result as to C is produced and justi- 
fied by a theory known as the “declaratory” theory of 
precedent. This theory is that courts do not make law 
but only apply it—sometimes correctly and sometimes 
incorrectly. The same theory also involves the assump- 
tion that the law is unchangeable, and that the latest 
decisions of the highest courts are the best evidence of 
what is the law. But the theory strictly applied in- 
volves another feature of much more importance. The 
latest declaration of a rule of law is not only the best 
evidence of the law but it has a retrospective oper ration 
embracing all anterior states of fact to which it applies. 

All this, of course, is elementary. Holmes, Gray, 
Salmond, and many others have discussed the matter 
and it is universally conceded that the Declaratory 
theory is not only a fiction but also that it is a fiction 
which when taken seriously often produces bad results. 
In Gelpcke v. Dubuque (1 Wall. 175) the fiction was 
overthrown. In that case it appears that the Supreme 
Court of Iowa in various decisions had held that muni- 
cipal corporations could lawfully issue bonds. Later, 
the City of Dubuque issued bonds. Later still, the 
Supreme Court of Iowa overruled its former decisions. 
The necessary effect of the last Iowa decision was to 
invalidate the bonds because the decision operated 
retrospectively. The Supreme Court of the United 
States decided that the bonds were valid. Mr. Justice 
Miller in his dissenting opinion correctly pointed out 
that the effect of the decision was an abandonment of 
the Declaratory theory. The procedural basis of the 
Gelpcke decision has been much discussed. 

It is not our mission here to enter into the various 
constitutional questions involved, but it will complete 
the background of this discussion if we state in a sum- 
mary way the attitude of the courts toward the Decla- 
ratory theory. Mr. Robert Hill Freeman in an able 
article entitled “Retroactive Operations of Decisions” 
(1918) Columbia Law Review 18: 230, 250, has 
already supplied such a summary which we now quote: 

“1, In cases originating in the federal courts, the Yast de- 
cision of a state court, overruling former decisions, will not 
be followed where to do so would interfere with rights acquired 
in reliance upon the first decisions. 

“2. The state courts, on one theory or another, almost 
universally protect property rights acquired in reliance upon a 
statute or constitutional provision as then interpreted by the 
courts. 

“3. Men are not punished as criminals for acts which were 
done when the highest court of the state had declared them 
lawful. 

“4. The tendency is to extend the same protection to 
rights acquired in reliance upon decisions interpreting the com- 
mon or unwritten law.” 

It is safe to say that there are many hundreds of 
legal rules, especially those of a ceremonial type, which 
by general consent of the bar need to be overhauled. 
The obstructive influence of the rule of Stare decisis 
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seems to have arisen in an age when the Imperative 
School of Law was in the saddle. Now, if it is true 
that no Parliament or constitution has forbidden courts 
to legislate, at least within the limits of private law, 
and, of course, by an applicative process which conceals 


the fact of legislation, it may be Why do not 
the courts at one stroke abolish the Declaratory theory? 
We can not attempt to exploit the answer here, but we 
believe that no court in this generation will have the 
hardihood to do it abolish the rule of Stare decisis 
would be a much less pretentious program and yet 
no English or announce that pro- 


gram either 


asked: 


court will 


Let us glance for a moment at the Roman law 
practice. The Roman praetor had no power to legis- 
late but he could accomplish the effect of legislation by 
allowing or disall g actions. With the establishment 
of the Formulary procedure, th praetor’s powers in- 
creased to such an extent that, like the English chan- 


cellor, he could mcrete result, act in opposition 
to the Cicero’s time the power of the 
praetor had so reased that his edict had become 
the chief source not seem probable that 
in the further development of judicial powers we shall 
ever attain the stage where the American judge will 
nce of litigation as did the Roman 
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require that course. But both the rule of Stare decisis 
and the Declaratory theory (while antagonistic prin- 
ciples, considered separately) are, in unison, an ob 
struction to a liberal expansion of legal doctrines. The 
Stare decisis rule (and custom) ought to be liberalized 
but only on condition that the Declaratory fiction is 
modified or annihilated. 

What is the reason for the survival of the Decla- 
ratory theory? The answer we believe is the survival 
of another fiction known as the Separation of powers. 
We must pass over also a consideration of this factor 
in order quickly to reach the conclusion of what is set 
before us. 

The obstructive Declaratory theory should be 
regulated but the process of regulation by way of the 
court-house method will need a long period of experi 
mental and interstitial approaches to the result in con- 
crete cases having the necessary effect of enlarging at 
another point an area of instability in the law. The 
remedy should come at one stroke from the legislature 
It should come in such manner as accords with existing 
practice and without unduly disturbing the legislature 
and without raising unnecessarily any constitutional 
question. The most direct way would be to enact 
simply the rule that “new declarations of law by the 
courts shall have prospective operations only.” The 
simplicity and directness of this rule, however, involve 
the fatal defect that such a rule probably would be 
unconstitutional as legislative interference with the 
courts. It will be necessary to proceed more cautiously. 
An attempt is made (as shown in the draft of a model 
act at the end of this article) to overcome the objection 
of legislative interference with the courts. The solu- 
tion, it is here acknowledged, is sufficiently vague but 
this vagueness will permit a court to act as it thinks 
best, and that is precisely what is necessary to avoid 
interference. There may be left over the residual merit 
of focusing attention on the problem and of providing 
a way to minimize the evils of retrospective laws. 

There remains another possibility. Perhaps the 
legislature has the competence to accept as its own, all 
new rules of law formulated (if not made) by the 
courts, by one general enactment. So far as con- 
cerns future rules or future changes of rules, this 
suggestion probably could not survive the objection 
of unconstitutional delegation of legislative power. 

Since our present object is accomplished by draw- 
ing the attention of the bar to the problem and in 
emphasizing its importance, we forego here any further 
consideration of methods of solution. It may, how- 
ever, be explained that the draft act has the purpose 
of making certain the second and fourth propositions 
of Mr. Freeman’s summary (above) but that it leaves 
the third proposition open, on the view that while 
there may be reasonable reliance in socially harmful 
acts, there can not be justifiable reliance, on decisions 
either antedating or postdating such an act. The same 
remark applies also to tort acts. 

Suppose, for example, the Supreme Court has 
decided that pursuit to judgment (without collection) 
of one joint tortfeasor operates to release another 
Suppose now a plaintiff in ignorance of the rule or 
because of want of information of the identity of 
another (joint) tortfeasor, or for any reason (includ- 
ing the extreme case of knowledge of the rule and all 
the facts), sues one of two tortfeasors and fails to 
collect a consequent judgment. What rational ground 
can be assigned for refusing to permit the same plain- 
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tiff to proceed later against the other tortfeasor? Can 
there by any satisfactory reason whether the rule of 
law was announced before the first action or after it? 
As between the plaintiff who has been harmed and the 
tortfeasor, we believe no rational ground exists for 
refusing the plaintiff satisfaction. 

Dean Green has acutely drawn attention to certain 
policies in the background of legal rules (“Judge and 
Jury” (1930) ). The policy here in the background 
is the “admistrative factor ;” i. e. that the courts are not 
to be twice vexed with lawsuits that can be adminis- 
ratively disposed of at one stroke. But is that policy 
so important as to deny a plaintiff material satisfaction 
against a wrongdoer? Is it not true that plaintiffs may 
repeatedly vex the courts by the method of non-suit? 
If the policy is important can there not be invented 
some other less drastic administrative device to relieve 
the situation? What is said of crimes and torts is true 
also of breaches of contract and of breaches of 
equitable duties. We can find no reason to justify crea- 
tion of a vested interest in any species of wrongdoing 
or any reason to work a kind of estoppel favoring any 
wrongdoer based on judicial decisions in other cases 
whether before or after the wrongful act. The statute 
oi limitations is a sufficient safeguard to protect the 
wrongdoer. At any rate, the term “justifiable reliance” 
in the draft proposed is loose enough to permit keeping 
the application within the bounds of reason. 

It needs here to be pointed out that the Benthamic 
ideal is not attained by what is being proposed. That 
ideal can be realized only when a fairly complete code 
shall be adopted. The prospect is not encouraging. It 
may therefore happen under what is proposed, where 
A commits a homicide and is acquitted, that B later 
committing a homicide on the same fact pattern, may 
be hung. If we substitute for the homicide, a legal 
title to land, we get a different result. This puts the 
matter in its most striking form. Here Bentham would 
say that the judges hung B after they had in effect told 
him he might safely kill X ; although the same judges 
would protect B in a claim of legal title to land simply 
because before that they protected A and where now 
they say the rule is unjust and should not be applied 
in future cases. 

We readily admit that this contrast between the 
valuation of liberty and property raises a serious doubt. 
Some of the hardest battles of the law have been fought 
on this important position. The forces representing 
property have in the past won the battles but in the 
modern era the victories are going to the forces of 
liberty. But for this problem, it may be noted that 
people take legal titles on the basis of reliance on legal 
rules, while the same persons do not commit their 
homicides, larcenies, and arsons according to a manual 
of directions. The answer is here left submerged under 
the expansive safety-valve concept “justifiable reli- 
ance.” 

We therefore now venture to submit a legislative 
solution which represents a middle-of-the-road course 
between the two legislative extremes noticed above. It 
follows: 

[Draft] 


Aw Act DECLARING THE EFFECT OF JUDICIAI 
DECISIONS OF THE SUPREME COURT 


Sec. 1. The final judicial decisions of the Supreme Court are 
(a) Decisive of the rights of the parties. 
(b) Declarative of the rules of law for future application 
which govern the questions raised on the facts pre- 
sented and decided, 


Sec. 2. (1) If the Supreme Court believes that a declaration 
of rule of law theretofore made by the Supreme Court 
or by any inferior court is unjust, it will decide the 
instant case in accordance with the juster rule except 

(a) Where the former rule is a basis of reaso1 
sonable and justifiable reliance applicable 
the facts of the instant case, or 

(b) Where application of a new rule in its judg- 
ment will be unduly disturbing to a standar 
of reasonable and justifiable reliance as t 
the existence or non-existence of legal rela- 
tions of other persons not then before th: 
court. 

(2) When the Supreme Court refuses to depart fro 
an existing rule in favor of what it pronounces 
juster rule on the questions adjudic ated, the expressio 


of that view is evidence for future cases of the exis 
ence of reasonable reliance. 

Sec. 3. Nothing herein shall abridge the duty of inferior court 
to apply the declarations of law made by superior 
courts. 


AMERICAN Bar ASSOCIATION COMMITTEE ON 
COMMERCE 


Annual Meeting to Be Held in the Building of the 
Chamber of Commerce of the State of New 
York, 65 Liberty St., New York. 


Tuesday, Wednesday and Thursday, March 24, 
25 and 26, 1931 


AGENDA 
Tuesday, March 24 


10:00 A. M.: 1. Suggestions of 
(a) New business. 
(b) Other subjects than hereon 
listed. 
United States Contract and Sales 
sill. 

3. Bill providing for payment of in- 
terest on judgments rendered 
against the United States. 

4. Bill relating to motor vehicles 
used in Interstate Commerce. 

5. Proposed revision of calendar. 

6. Bills of lading for carriage of 
goods by sea. 


2:00 P. M.: 


Wednesday, March 25 


10:00 A. M.: 1. Proposed amendment to Federal 
Anti-Trust laws. 

2. Proposed amendment to Federal 
Anti-Trust laws. 
Federal Trade Commission prac- 
tice and procedure. 

4. Amendments to Federal Arbitra- 
tion law. 


2:00 P. M.: 


Thursday, March 26 


10:00 A. M.: 1. Resale prices—Capper Kelly Bill. 
Regulation of the sale and distri- 
bution of pistols in Interstate 
Commerce. 

2:00 P. M.: 3. Executive Session. 
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the negative, as he attempts to show by the appli- 
cation of this formula to various elements of value 
of the rate base. The final conclusion is that “there 
are more points of differences between the Massa- 
chusetts practice and the prudent investment theory 
than there are points of resemblance; and that those 
who have held up Massachusetts regulation as an 
example of the application of the prudent invest- 
ment theory are in error, if the theory of prudent 
investinent is employed in any strictly defined 
sense” (p. 195.) 

If the author is correct in his deductions, the 

query naturally arises, why have not more of the 
commission decisions in Massachusetts gone to the 
United States supreme court, where it is admitted 
that “present fair value” is the controlling factor in 
determining the rate base? Mr. Justice Brandeis. 
dissenting in Southwestern Bell Telephone Co. v. 
Public Service Commission of Missouri, 262 U. S. 
27% (1922,) at p. 303, note, says that “no case in- 
volving the fixing of rates by a commission has 
ever come to this court from New England. The 
only case involving in any way the validity of rates 
is Interstate Consolidated Street Railway Company 
v. Massachusetts, 207 U. S. 79.” Of course, many 
factors might be argued to answer this query, not 
necessarily violative of the author’s conclusions. 
The author further complains of the indefiniteness 
of the commission’s decisions, largely arising from 
“the failure of the Massachusetts commissions to 
address themselves to the task of determining a 
specific rate base or value of the utility’s property” 
(p. 212.) Furthermore, “the decisions suggest that 
the commission either fails to inform itself as to 
all the facts in the situation or that it does not lay 
all its cards on the table. Even after the commis- 
sion has rendered a decision, it is impossible to 
discover what rate the utility is permitted to earn, 
or the basis upon which it is permitted to earn. . 
In this respect, the Massachusetts commission 
compares unfavorably with the commissions of 
many other States which are scrupulously careful 
to present all the evidence and facts upon which 
their decisions are based” (p. 212.) 

The author has dealt thoroughly and pains- 
takingly with a difficult field, and has given care- 
ful attention to the cases and the literature on the 
subject, both in Massachusetts and in the supreme 
court of the United States. The highest value of 
the book, in the judgment of the reviewer, is in the 
discussions relating to the comparative merits of 
the “present fair value” rule of the federal supreme 
court, the “prudent investment” theory, and the 
so-called ‘““Massachusetts doctrine.” There is no men- 
tion of the problems clustering around the issu- 
ance of certificates of convenience and necessity, 
nor the troublesome problem when a private busi- 
ness transmutes itself into a public utility. 

E. F. ALBERTSWORTH. 

Northwestern University Law School. 


Year Books of Richard II; 12 Richard II: A. D. 


1388-1389: Edited for the Ames Foundation by 
George F. Deiser. 1930. Cambridge: Harvard 


University Press. While certain years are missed 
in some of the other reigns, the printed vear books 
include cases in every reign from Edward I to 
Henry VIII, except that of Richard II; the rea- 
son for the omission is unknown. As this editor 


points out, through his “twenty-three years of 
ceaseless turmoil, bad government, broken prom 
ises, ceaseless exactions, discontented and rebel 
lious people judges sit, unmindful of the de 
thronement of their King, of the hangings of law 
yers and judges, and dispose of a great volume 
of litigation,” and these “judges are firm and clear 
headed.” 

This volume gives with an accurate translation 
cases of one year. The sources are twenty-two 
MSS., two of them of importance,—Sir Matthew 
Hale’s MS. in Lincoln’s Inn (where many Amer- 
ican and Canadian lawyers saw it in 1923) and the 
additional MS. in the British Museum. 

The language employed is Norman-French, 
not a patois but a real language, just as is the 
language of the French-Canadian; it is not mod- 
ern Parisian French indeed, but neither was the 
French of Rabelais. 

We meet some circumstances of the olden time 
only,—for example, the Deodand, which has caused 
a death and is forfeited, and this already not Deo 
but Regi. Then we have the serf, who has no 
right of action against the lord, not even for dower, 
though a defendant who pleads serfdom in the 
plaintiff may be mulcted in damages, just as a liti- 
gant who denies his own deed may be sent to prison 
by the judge. 

The married woman was still in manu mariti; 
the husband could sue alone on a debt owed to her, 
with or without her assent, and a widow who sued, 
praying aid as being “tenant in tail afte- possibility 
of issue extinct,” was met by the argument that 
her husband was dead less than a year and “it hath 
been seen that a wife has been enceinte with child 
for three years and afterwards has had issue.” 
(Taylor’s Medical Jurisprudence does not tell us 
this.) There are many actions for Ravishment of 
Ward, and it is said from the Bench that an action 
lies at Common Law for taking away a child. 

Beer is somewhat in evidence. A plaintiff is 
held to be bound by an arbitration and an award 
of 18 pence and a gallon of beer; a brewer is fined 
for illegal beer (not too strong, but too weak, ac- 
cording to the Assisa Cerevisiae) ; and a brewer who 
proceeded against his apprentice under the Statute 
of Labourers failed when it appeared that he was 
to be taught “l’art d’estre grossier,” the art of being 
a grocer, whereas the plaintiff “ne savoit rien de 
ceo art, ne il ne fut nul grossoure einz un braseour,” 
—knew nothing of that art and was no grocer but 
a brewer. By the way it is said—and denied—that 
an infant of 12 years of age could enter into a cove- 
nant to serve; no judgment is given. 

Much of the law is as we now have it. A man 
may change his name; a deed binds only the 
parties and those claiming under them, etc. A 
curious case was as to the right of the King to the 
forfeiture of goods under seizure for rent; it was 
held that the right did not subsist, though the 
result would have been different had the goods 
been merely pledged. 

Perhaps the most interesting case is one of 
tampering with a jury. This was in Easter Term, 
1388. Walter Raynell sued John Cruweys for rent, 
etc; at the trial, when the jury brought their ver- 
dict for the plaintiff, one of them produced in court 
a bill of certain costs of the plaintiff which he had 
found at his feet at the house in which the jury 
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re considering 1 veral¢ The other jurors 
re that they k: nothing about this paper, 
never seen it or heard of it; but they said that 
iliff had thrown to them a similar paper, saying 
ing about it. This they had read and then torn 
lhe plaintifi tted that he had given this 
he bailiff to be given to the lhe verdict 
set aside; the | tiff was “in mercy” and had 
pay a mark, lds. 4d., to the King. We have no 
int of the yme 
8 IAM RENWICK RIDDELL. 
( sgoode Hal Toronto 


From the I to the Social Sciences, by 
Herman Green. Bal- 


s Press; London: Humphrey 


1 by 


rd; and Oxf versity Press.—Every now 

then some b s written so wise, so simple, 
stimulating, s tisfying, that it bears reading 

r and over ag When the book is a little 


ne, written le so exquisite that one does 





know whet the spell of it is more in the 
nse or on the ses, it is, like Jurgen’s “Can- 
p,’ a thing t jure by 
Such a | so gracious, so appealing, 
packed with the substance of thought, sp satis- 
ig yet so tl rovok is Rueff’s “From 
e Physical t t S il Sciences.” 
Me,as 1 but not overcredulous law 
n, it has wv tivated. Having little social 
less sci irning, I have read it over and 
er again, € e stepping down a little more 
t ts elect to the comprehension of 
my mind. 
The exer: s charmed and delighted me, 
nd believing that the ordinary lawyer like myself 
5 an not read the book without being profoundly 
mpressed, as I have been, by the beauty of its 
liction, the grace of its expression, and the com- 
elling interest inheres in its treatment of 
fe, its subject matter, I have, as a labor of love, 
idertaken its in the hope that I may in- 
ce an o er here and there to put him- 





In fifteen short chapters,’ of a scant hundred 
iges, the s presented and powerfully 
3 stained ns that there are not many 
ciences the human mind which 
uld 1 creates their laws pro- 
eeds 1 es alike, because, operating 
: through the g chine must, by the very 
ire | S lo so 
That it extent to which in a particular 
lence t recognized the nature and 
civen est he operation of this machine 
l t herent in the sciences them- 
elves, wv 9 s the advance of one 
{ ce eT 
That j e physical scientist, to explain 
hysical € creates the causes which 
satisfy the laws the mind, so the social scientist, 
using the saz reasoning machine and the same 
nethods, “creat the causes” which at once satis- 
torily exp! control the social phenomena 
icl obs 
TI tl tl o -ertainly not written 
standpoint, is essentially con- 
troversial; that it presents in the very statement 
nd treat S : tters upon which 








thoughtful minds, according to their experience and 
training, will differ, is perfectly evident. But that, 
accepting the premises upon which the writer pro- 
ceeds, and going openmindedly along with him, 
thoughtful minds of all types must feel the pro- 
found influence of the book, I think perfectly plain. 

Rather in the implications which the book per- 
mits to be drawn from what it says than in what 
it actually says lies its controversial quality. And 
this is so because while wholly free from direct 
attack upon old methods, or direct urging of new, 
and having not even the flavor of propaganda, it 
yet presents so exquisite and compelling a picture 
of the creative power of the mind when properly 
exercised in the field of the physical as well as of 
the social sciences, as almost to sound a trumpet 
call. 

“Moral theories no more make customs than 
do our ideas about the constituents of matter make 
the properties of bodies. Both the former and the 
latter are created for the sole purpose of explain- 
ing a system of appearances which is given to us.” 

Some have taken the book as at least an in- 
direct preachment for the adoption of entirely new 
methods in the setting up and regulating of ethical 
and social systems, ascertainment and working out 
of social problems, and the solution and settlement 
of those problems through the “creation of causes” 
in the field of law. 

Some such view, at least in part, seems to 
have been taken by those who wrote the charming 
introduction to the book. They seem to think that 
from Mr. Rueff’s book one may draw a sweeping 
indictment of the legal methods of the past, a press- 
ing invitation to completely new departures. 

I do not think so. It seems to me that it 
does make clear that through a failure to fully 
realize the nature of the processes by which the 
phenomena of the social world are observed, and 
particularly the creative nature of the reasoning 
machine, by which the laws governing social life 
are formulated, enunciated and set down, social 
progress has sometimes been slower and less re- 
sponsive to social needs than would have been the 
case had accurate methods of observation and ra 
tionalization been consciously used. 

Running through the book and dominating it 
there is the constant assertion upon assertion that 
though more consciously, and therefore more effec- 
tively, in the case of the physical than of the social 
sciences, the same processes which the physical 
sciences have employed with so much effect upon 
man’s relations to his physical environment have 
in fact in the past been employed in the social 
sciences. On page 65 the writer makes the point 
clear thus: 

“We shall find in the social sciences all the 
characteristics of the sciences properly called scien- 
tific. We in no wise attempt to modify the 
social sciences in order to bend them to the scien- 
tific forms. We affirm, on the contrary, that just 
as they are now they present all the characteristics 
of the so-called physical sciences.” 

It is true that there is an insistence upon the 
clearer recognition of the nature of the reasoning 
machine and its power to “create causes” so that 
we may be better able, with less lost motion, to 
change and adapt our social laws as we change and 
adapt to new circumstances in the social world, 
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just as we are so completely doing in the physical 
vorld, where, with the same instrument, the rea 
soning machine, and by the use of that scientific 
method which observing phenomena and “creating 
causes” which satisfy our minds as t 
of these phenomena we adjust and adapt ourselves 
to the changing physical world, and the chang 
physical world to ourselves 

So much I believe anyone ll get from read 
ing the book, and whether he concludes from this 
for himself that the writer is 
of old, an undue advocate of new methods will 


the meaning 


rine 
~ iii 


undue defende1 


depend upon his own point « iew as to the rela 
tive value of the static and the dynamic, as to the 
advantage of rest over motion, of change ove! 
stability. 

Sut it is not the de velopment of the general 
idea that the use | sciences of critically 
scientific methods will furnish more accurate bases 
for our conclusions than the old haphazard method 
of trial and error have done, which makes the book 
so distinctive and so charmingly readable. 

This of course is due in part to its clear and 


Socia 





simple, yet moving style; but the revolutionary, the 
revealing thing about the book is the point of view 
of the author, and the exquisite skill displayed in 


] ‘ 


sustaining the point of view that 
man’s relation to life which is the concern « 
the physical and the social 
been in tact one; are in fact and have been su 
ject to the same methods of study and experimen 
tation, of trial and error, and that it is just as true 
of the physical as of the so ciences that the 
laws with which they are concerned have been not 
discovered, but created by that same reasoning 
machine. 

That in short, all the sciences in their bases and 
their methods are and have been substantially the 
same. Let us see how graphically Rueff puts it: 

“We in no wise distinguish the mathematical 
sciences from the physical or natural, nor from the 


because it 1s 
f both, 


sciences are and have 


1 


We claim that all sciences are of 
the same type, each comprising an experimental o1 
observational branch which gleans the facts and 


social sciences. 


extracts therefrom empirical laws, and a rational 
branch which ‘creates causes.’ 

“Thus the | 
their true worth replaces . . . the 
monarchy by the republic, the domestic workroom 
by the giant factory? That force is life, the entire 
life of the universe ry hich goes on irre- 
spective of ourselves and because of ourselves, the 
vast synthesis of all being, the infi 
whose end we do not knov 

“It is life in it hich determines each 
stopping point, which implies its appropriate laws 
os We feel consciously the clashing forces out 
of which the future will be bor It is this im- 
mense movement which determines, at each epocl 
the reality of the moment.” 


Long before the end of the book is reached it 


iws of the social sciences take on 


nite progress 


S course v 


has become fully evident that Rueff is not writing 
propaganda; that he is not inciting to action, that 
he is merely, in a calmly abstract way, examining 
things as they are and have been for the purpose of 
showing the complete parallel which exists between 
the physical and the social 
the inevitable parallel whi exists because of 
the use in both of the same instrument, the human 


il, 





sciences; the essential, 


‘ 





mind, in the service of the same caus« 


in the total life of the universe, in the 


and analysis of the facts in each of the science 


the creation of the causes which for the 
- - } ¢ - 

and for the yurposes designed, gover! 

ences, and increasingly tend to make life 
The first four chapters are de 

method of approach of the writer to t 


hand. 


They present clearly and sit 


mental propositions which underlit 
the reasoning machine, using words 


and under the rigid and invincible laws 
is busy in all of the sciences in empu 


ing phenomena and rationally “creat 


explanations of that which it observe 
cannot be otherwise 

Quite interestingly then hi 
geometry, mechanics, physics and ch 
onstrating how the reasoning machin 
the creation of these sciences; that 
discover causes; that in fact, they 
by the use of the mind material, that 
the form of words, causes which 
satisfy all of the reality which obser 


Having established that the pl 
while #hased upon phen 
their rational branches no more rt 


observ ed 


which has done the rationalization, he 
a study of the social sciences, prefa 

vith the oft-repeated iteration of t 
ness ol all the sciences, social and pnys 
is not one science. but sciences, a 
instrument under one of its two forn 
or analysis.” It is here that for tl 


book reaches its high ground 
To those lawyers and judges wh 





and ill repute’ have boldly declared s boldl 
maintained that since law serves life it n e 
so integrated with it as to constar t 
conform itself to the life it serves, and that ' 
when the law of “Is” and the law of “Ought t 
be” are one and the same is it well e lay 
this part of the book comes as a » the 
hope, and a challenge to new endeay 

For in his brilliant and convi! the 
thor here makes clear that not log but e é 
entire life of the universe, makes a 
only as laws keep touch with life cé 
justified 

The foll ng sentences from |] r 
1 cether to make a con! ected whole, set bett 
than I can do to make his point. “It that i1 
its course determines each stopping | t, that 
plies its appropriate laws.” 

“The rules of practical morals a1 niversal 
necessary, but are so only for and oh I 
selves. They are the pre duct of the « tion re 
ceived, of the principles adopte l, of the pre 
social state, and of all those which preceded it 
They are the product of life. . Ethics ca ( 
more be conceived as detached fri l al 
social history than from economics 1 cor 
tions, from climate or from the ferti es 

‘The first man probably had 1 idea 
duty than of causality. He lived—and that is the 
key to our history. He lived, and life made ] 
what we ar By what process of evolut 
means of what intuition followed 
scious expe nces, repeated indefinitely, |! t 
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eir study, 


id to the di 


n of rational 
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ne 


1 1 
nake clear, and 


‘ing Cc 
mselves 
ch justify and explain these 


pt as true in 


nething we 


s cannot be conceived 
f entire life 
ts inevitable 
Taat meaning ” 
lut ng 
ining those changes, 
receding chapter. It 


erst It constructs and 
All around us we feel 
ns coming about, laws 
e fact that nations have 
morals which justifies 
Moral theories no more 


about the consti- 
bodies 
tter are created for the 


appearances 


the properties of 


futility of efforts 
rational 


more de 


ial state by 
nic theort no 


society than the kinetic 


nerties of gases. The so 
t the total life of 
es e created only 

te laws 
rt of all social sciences 
irical s. The ma 
I tate ft quest are 


e1 as ania S of all 


sorts 


lly cond d, alone can 
new laws or to the verifica 
sed to be true. 


that systematically adopt- 

would lead to immense 
whose exist 
that such 
our hands a power com- 


. ” 
lern physics 


nces, 


made 
It brings into play in- 
ng us on all sides. In 
ch our universe is, life is 
the moment. 
lowly.” 

acteristics of 


ur explanation 





d. We make 
explanation 
heir existence. We cre- 
vs, in the logical sense of 
nd the savant has 
te variety of things 

nees 
is. maintaining in the end- 
that this mind with which 
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able to control the appear- 


mpelled to receive 
is yet able to and 


the physical 
ly those 


s that at any given time 
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rational- 
have « stal lished to make 


re livable, and thus Wis- 
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by one having no legal axe to grind, no legal pre- 
conceptions to declare or establish, gives vigorous 


and authoritative support to the doctrine that 
“modification implies growth; it is the life of the 
law ;” that creation in it is still going on, and that 
just as in the past judges did “create causes,” so 
now, with minds guided and formed by experience, 
judges may still and will again sometimes create 
the law. 

Nay more—the book gives reach to the mind 
and power to the arm of those who believe that in 
the social as in the physical sciences “to enunciate 
a fact is almost to create it entirely”; that in the 
social as in the physical sciences “there is in the 
human intellect a power of expansion, almost a 
power of creation, which is brought into play by 
the simple brooding upon facts.” That in the social 
as in the physical sciences “the main part of intel- 
lectual education is not the acquisition of facts, but 
learning how to make facts live.” 

That in the social as in the physical sciences 
“facts are sterile, until there are minds capable 
of choosing between them, and discerning those 


which conceal something, and recognizing that 
which is concealed. Minds which under the bare 


fact see the soul of the fact.” That in the social, 
as in the physical sciences, “experiments must be 
made significant by the flash of a luminous hypothe 
sis”; that learning is indeed necessary, but learning 
is the springboard by which imagination leaps to 
truth. 

That just as in the physical sciences sometimes 
upon the explorer whose mind imagination has 
made luminous light breaks when the path is dark 
est to his feet, and he finds himself transported 
through locked doors, past barriers to full discov- 
ery, so in the social sciences if he will but let his 
mind be bold, will but let it range in ever-widening 
circles to find a fresh scent, instead of standing bay- 
ing where the cold track was lost, there will some- 
times come to the lawmaker, whether legislative or 
judicial, when after long and laborious study he is 
seeing most as through a glass darkly, that blind- 
ing flash of intuitive understanding which will per- 
mit him to see and to create that which ought to 
be, which will be, which is the law. 

So it is that the lawyer reading Rueff’s book 
rises from the reading of it with a fuller sense of 
the exquisite beauty and the proven wisdom of that 
philosophy which looks upon the law as truly a 
great stream of justice serving man, with an eddy 
here, a ripple there, indeed made by bad precedent, 
legislative or judicial, and fed from many springs, 
yet ever flowing in its main stream broadly down 
toward the wide sea of perfect truth and right, 
carrying and to carry on its broad bosom all the 
argosies which men have ever launched, or ever 
may launch in the quest of life, liberty, or the pur- 
suit of happiness. 

Finally, those lawyers among us who have long 
believed and stoutly maintained that law was made 
for man, and not man for law; that “an unstandard- 
ized and unscientific sense of justice is a high price 
to pay for liberty, but not too high,” will derive 
from the confident proclamation of the book that 
it is life, the total life of our universe, and not logic 
which must make the law, a new sense of security. 

With renewed courage they will continue to resist 
the threatened coming of that day when through mere 
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legislative fiat a complete standardization of the 
human species will be attempted, and with it a 
standardization of the sense of justice, looking 
confidently to life, which all around us we feel 
evolving, to continue to release forces and set in 


; 1. Note: The fifteenth chapter, a rather lengthy technical exposi 
tion of mathematical-poli ] economy, contains little of interest to the 


lawyer and this review has definitely excluded it from consideration 















motion agencies to make the law ever increasin 
less rigidly standardized, more responsively huma 
istic, and therefore the social order in h 
operates less mechanized, less standardi 
hopelessly despairing. 
JoserpH C. HuTcHeEson, JR. 
Houston, Texas. 
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tory Service 
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\dministration of Justice Primarily the Profession’s* Responsibility 
of Cooperation With Other Agencies in Settling Differences* 





By CHARLES A. BEARDSLEY 
Past President State Bar of California 


Y subject 1y encroachments 1 have 
M chosen tl ibject, not only because it in- 
wit ts scope the unlawful practice 
subject the the 
interested, but also because it 
nvolves considerations that will permit me to men- 

1 other State Bar problems and activities. 

The problem is not a new 
problem. The record does not disclose that there 
ichments during the first gener- 

But the fourth chapter of 


members of 
are very n 
law incroachment 


vere any lay et 


tion of man o! 


ya Genesis, which ls the troubles of the second 

we generation, discloses that Abel encroached upon 

rt Cain’s favor with the Lord. And it is pretty well 

t established, in part by direct evidence and in part 
by the presumption of the continuance of things, 
that ever since that time some one has been en- 

roaching upon some one else 
r Seeing that | was troubled by Abel’s en 
: croachments, the Lord said unto Cain (Genesis, 


th verse)—well, what the Lord 
text of my remarks today. I 
shall For those of you who 
know your Old Testament, such repetition will be 
or the benefit of those of you 
t, if there be any such present, | 
to repeat it before I take my 


fourth chapter, sever 
said unto Cain 
not repeat it now. 
unnecessary ’ 

vho do not know 
3 shall try to remember 
seat 
7 the lay encroachment problem 


¢ requires clear thinking and careful analysis. In an 
S address given at the annual meeting of the Cali- 


in San Francisco in 1915, the 
ling referred to the desirability 
f being “able t ink without perspiring.” Think- 
ing “without perspiring” is a prerequisite to a solu- 
i tion of the lay encroachment problem. It will not 
suffice that we should become agitated about it 

is not a mere matter of law en- 


The solutior 


ition 


fornia Bar Ass 
late Maurice T. D 


1 
1,1 +h 


forcement, because lay encroachments may be law- 
ful as well as lawful. And the lawful lay en- 

croachments 1uch more effective and detri- 
mental to the bar than are those that are unlawful. 





Twenty-five in California it was 


ago 
practicing law to pass upon the title to real estate. 
Now the public is being served in that field by lay- 


This is a lawful lay encroachment. 


years 


men 
Twenty vears ago all industrial accident litiga- 
tion was handled by attorneys. But the people 
amended the Constitution and enacted legislation 
so as to tur f that practice over to laymen and 
* President t annual meeting of State Bar of California 
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competition. 
hold our exclusive rights, is but little, if at all, con 
cerned about who is competing with us. 
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lay commissions. Here, also, is a lawful lay en- 
croachment. 

Today, in many quarters, there are insistent 
demands that all automobile accident litigation be 
taken out of the courts and away from juries and 
attorneys and turned over to laymen and lay com- 
missions. This is a demand for another lawful lay 
encroachment. 

Today there is a rapid increase in the use of 
arbitration agreements. Whole industries, and large 
and important ones at that, insist upon arbitration 
clauses in all their contracts. In these clauses they 
say, in effect, that, if the parties have any contro- 
versy, it will not be settled by attorneys in the 
courts—in the instrumentality in which attorneys 
have the exclusive right to operate—it will be set- 
tled in a common sense, expeditious and business- 
like way, by laymen. 

The existence of lawful lay encroachments, and 
of proposals for other lawful lay encroachments, 
demonstrate that the solution of the problem is 
something more than a problem of law enforce- 
ment. 

It is not merely a matter of law enforcement, 
further, because the law is not permanent; it is 
changeable and changing. The legal profession 
exists for the benefit of the public; it exists sub- 
ject to the public will. Our rights were given to us 
for the benefit of the public, and they may be re- 
tained by us only so long as the public wishes us to 
retain them. What is lawfully ours today, tomor- 
row will lawfully belong to someone else, if the 
public so decrees. The public can take other rights 
away from us, just as it took away the exclusive 
right to pass upon titles and the right to handle 
industrial accident litigation, and just as it threatens 
to take away all automobile accident litigation. 

As was well said in a recent editorial in the 
Los Angeles Times: “There is no such thing as a 
right to practice law; it is a revocable privilege, 


granted in trust.” 


We hold our rights as trustees, under a re- 
vocable trust. The public is the trustor and also 
the beneficiary. 

Because lay encroachments in the past have 
been made lawful, and because in the future more 
lay encroachments may be made lawful, unless the 


causes are removed, the solution of the lay en- 
croachment problems is not a mere matter of law 
enforcement. 


Nor is it merely a matter of stamping out 
The public, at whose pleasure we 


The pub- 
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lic would probably reason that if we had more 
competition we would render better service. The 
State Bar is not a labor uni reanized asa 
weapon to be used by the eleven thousand members 
of the bar in combating the other five and a half 
million people in the state. It exists primarily for 
the benefit of the public; and it must justify its 
existence by its service to the public, not by its 
success in combating the public 

No solution of the problet f law encroach- 
ments will be comprehensive or permanent that 
does not take into consideration the interests and 
needs of the public, and the demand of the public 
for satisfactory service. The public is a party to 
every lay encroachment, both lawful and unlawful 
It is a matter of purchase and sale of service, and 
the public is the purchaser. No solution will be 
effective that overlooks the fact that, in the long 
run, the public will purchase the service in any par 
ticular field from those who sell the best service, 
whether they be attorneys or laymen. 

Satisfactory service produces a demand for that 
service, and unsatisfactory service reduces the de 
mand. ervices were largely 
responsible for the title c 
the industrial accident encroachment. They are 
largely responsible for the present demand for auto 
mobile accident encroachment They are largely 


Unsatisfactory les 





inv encroachment and 


responsible for arbitration agreement encroach 
ments. And they are largely responsible for un 
lawful encroachments as well. If 
thoroughly satisfied with 
would not accept laymen’s services as a substitute 
Unsatisfactory service in the past has fostered, 
if it has not actually produced, lay encroachments. 
And we have no reason to believe that unsatisfac 
tory service, if persisted in, will not continue to 
\ reduction 


q 


the public were 
services, it 


’ 
attorneys 


foster or produce lay encroachments 
in the quality of the service will not result in an 
increased demand We cannot stop feeding the 
cow and expect her to give more milk 

Of course, I realize that there is much in the 
service of the bar that is worthy of the highest 
praise—such as adherence to strict codes of ethics, 
devotion to the interests of clients, free service to 
the poor and generous public service. It is pleasing 
to dwell upon sucl igs. But improvement only 
comes as a result of a recognition of the need for 
improvement 

How can we improve the service of the bar, 
so that it will be more satisfactory to the public, 
so that it will be yre in demand, so that the lay 
substitutes, when compared with what we have to 
offer, will look less attractive to the public? 

One thing that is deserving of our painstaking 
attention is th 
of justice. 

In an address at the recent meeting of the 
American Bar Association in Chicago, Mr. Chief 
Justice Hughes said: “We do not blink at the fact 
that the greatest need in this country today is the 
improvement of the administration o 


he improvement of the administration 


justice ‘ 


The administration of justice is the instru- 
mentality through which we serve the public 

It is unsatisfactory to the public 
tractive. 
to use it at all 


It is unat 
would prefer not 


Ordinarily, the pu 
Ordinarilv, the public purchases it 





only at forced sal 
tain. It is slow. 
The administration of justice has « ri 


no substantial improvement in many 


Lord Coke died 296 years ago; but 11 vent 
the Superior Court in this county today, he woul 
feel very much at home He might nt 

size paper he must use for his pleadi t 
the pages or the lines need be numbered; but out 
side of such minor details, he would fit very r 


into the practice of the law today. 

But if he should leave the « 
ee an automobile parked at the « 
not know which end to hitch the ox team t At 


it would be much the same with eve1 ther instri 
mentality that serves our complex 
would be new and unfamiliar to hin ll exc 


the administration of justice. 

The administration of justice 
responsibility. We use it; we oper 
and our sense of duty to the public s ild kee 
ever alert to improve it 


We have an exclusive franchi 


to operate t administration of justi Our sel 

terest, as ell Mur pride and ot qu 
demands that we do everything possible to improv: 
t, to make it serve our clients better, to mak« 
less unattractive to them. Suppose, instead of hav 
ing an exclusive franchise to operate the instru 
mentality known as the administration of justice 
we had an exclusive franchise for a bus line be 
tween Los Angeles and San Fran Supposs 
this franchise was granted to us twenty-five years 
ago, when they were making those fine up-to-date 
two-cylinder automobiles, and at that time we pur 
chased a fleet of two cylin ler buses If we con- 
tinued to operate them today, no one would ride 
with us who could procure any ot 
transportati 

The principal commodity that re ffering 

for sale to the consuming publi le in the 
administration of justice, a vehicle that is in sucl 


bad condition that its need for improvement is get 
erally recognized to be the greatest need before the 
American people. What could be more natural 
than that no one would ride with us who can pro 
cure any other means of transportat ! 
Why should this instrumentality not be mad« 
attractive to the public? Why should it not be 
altered and improved so that people would prefer 


to use it? A comprehensive and permane m- 
provement of the administration of justice would 


make our services, rendered through that instru 
mentality, more attractive. and more in demand 
and would go a long way toward solving the lay 
encroachment problem 

The State Bar Act provides that the Board of 
Governors shall aid in the improvement of the ad- 
ministration of justice. The State Bar is giving 
attention to this problem. We have appointed a 





committee of five practicing attornevs who meet 
and cooperate with the Judicial Council. We have 
organized sections throughout the state for the 
purpose of mobilizing the intellectual resources of 
the legal profession, and of directing our forces to 


ward the improvement of the administration of jus 
| 7 1 


tice. During the past vear we have worked out a 
plan for an additional aid to such improvement 
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ex in detail this afternoon 
( I t ( e¢ 
change in t s not t only remedy 
encroacht hich the bar may well 
ittent prefer to talk about that, 
é e pref » the shortcomings of 
( t ir own. Not- 
| © + C P 1. here is 
su tl Ss are more 
é ers. Delays in court 
( 9 1 1 ineffic 
é ll de ( not ot 
I of the 
We ire t te methods 
fort thinking. 
e are i ] ad ted forms 
dicate I that hi ttached 
a certificate that there is something wrong 
t If ther nothing wrong with it, it 
have | sary to have it adjudi 
VV re incl 1 4 three ar more words to 
eanit that ild better be expressed 
e word Fos euiet ting upon our recent pro 
il to eliminat requirement for written 
s the Br News said, editorially: 
lavmen’ ‘ noint. a simplification of the 
seology would plify the whole matter. For 
tance, if a merc! loctor or a manufacturer 
ires to describe 1 community, he will say 
vley, Califort f an attorney has the same 
g in mind, he ribe it thusly: “The City 
Brawley, in the County of Imperial, in the State 
California, in th ted States of America.’ ” 
We “give, be th and devise,” and “let, re 
and remise, all those certain lots, pieces or 
rcels of land sit 1, lving and being, located, 
nded and part larly described, as follows, to- 
” And we rarely forget the “to-wit.” It is all 
vaste of fuel Tf the Id two-cvlinder buses 
sted fuel that w we would have the carbu- 
ers adiuste d 7 1 no reason wW hv, in pre- 
ing legal documents, attorneys should not use 
linarv, understandable, American language. 
If we would improve the quality of our service, 
t improvement ke the improvement of the 
ninistration of vould result in there be 
more demand fort ir service, and would aid in 
Iving the lay enct hment problem 
No considerat f the obstacles that some- 
es stand in tl f a better administration of 
tice would be plete, if it were confined to a 
nsideration of antiquated laws and unprogressive 
ttornevs All of the unprogressive members of 
legal profes re not members of the bar. 
metimes some ices cling to antiquated ideas 
nd to antiquated pr lure Sometimes thev are 
‘lined to constt the improvements of the pres 
t as being controlled by the mistakes of the past 
Another thing that will tend to improve the 


rvice that the bar renders to the public, and that 


ill tend to make the public better satisfied with 
hat service. is the 1 ine of the standards for ad- 
seatan to the har \ well-trained and adequately 
lucated bar will better service than a poorly 
ained and slichtl ’ ted } 

The Commit Amendments t section 24 
1 sernmmend to this nvention that it approve 

amendment ll provide a general educa- 


ional standard. There is none in force at this time 





The committee does not recommend a high stand- 
ard; it recommends a requirement for a high school 
graduation or an equivalent of intellectual com- 
petency and achievement. 

That is the standard fixed by California statutes 
for midwives and embalmers. It is the standard, in 
effect, fixed in this state, by our compulsory school 
attendance laws for the client of tomorrow. If the 
attorney of tomorrow is to expect the clients of 
tomorrow to look to him for advice, for guidance 
and for leadership, he must have at least as much 
education as has his client. Mr. Josiah Marvel, the 
new president of the American Bar Association, 
told this story at the recent Chicago meeting of the 
Conference of Bar Association Delegates. Seeing 
an old colored acquaintance with a _ well-trained 
dog, Mr. Marvel said to him: “Mose, how do you 
do it? I am fond of dogs, too, and I always wanted 
to train one: but I never was able to teach a dog 
anything. Why is it that you can train a dog so 
well, and I cannot train one at all?” “Well, Massah 
Joe,” said Mr. Marvel’s colored friend, “the first 
requirement in dog training is that you has got to 
know more than the dog.” 

The problem presented by lay encroachments, 
both lawful and unlawful, will be most readily 
solved if we improve the service that we render to 
the public. The public will be served, in any par- 
ticular field, by those who serve it best, be they 
attorneys or laymen. 

I do not wish to be understood as advocating 
that we should not ascertain our rights and assert 
them. We should do both. But we must realize 
that we cannot successfully assert them, except to 
the extent that we have public support. 

A bar that gives the public satisfactory service 
will have more public support than one that gives 
unsatisfactory service. 

In addition to rendering satisfactory service 
the bar must have the respect of the public, if it is 
to have a full measure of public support. We lost 
the Sample bill election by a large margin largely 
because we did not have sufficient public respect. 

When President Hoover appointed Dean 
Pound and nine other embers of the legal profes- 
sion on the Law Enforcement Commission, Will 
Rogers wrote: “Hoover appoints ten lawyers and 
one woman to see if anvbody is drinking and why. 

Well, it is up to the lone woman to do some- 
thing. I can think of nothing that the people would 
have less confidence in than ten lawyers put to- 
gether. It looks as if he would have appointed 
one fellow with just horse sense.” 

It has been well said that there is no way of 
gaining more respect except by deserving more 





respect. 
In a recent editorial, the San Francisco Call- 
Bulletin said: “The lay mind . . . respects the 


legal profession only as the legal profession de- 
serves respect, and cleans its own house of its dis- 
honest elements. The healthiest sign that the legal 
profession, as a whole, is sound is the increasing 
activity of bar associations against shyster lawyers 
and shyster judges. . . Only when the bench and 
bar refuse to wash their dirty linen in public will 
the public be suspicious of them, and it will have 
reason to be suspicious then.” 

During the last three years more has been ac- 
complished under the leadership of The State Bar, 
in making the bar respected by the elimination of 
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the morally unfit and otherwis« 
accomplished in th 
the history of the state 

The extent to which The State Bar is gaining 
for the bar of California the re spect of the public 
is indicated by the attitude of the lay press. The 
press has been not only extremely liberal in the 
publication of State Bar news, but also in editorial 
comment. : 

These editorials, and many others that have 
been published during the last two and one-half 
years, indicate that the bar of California has made 
substantial strides in gaining the respect of the 
public. 

Today a respected California bar is giving its 
attention to the unlawful practice problem. It is 
ascertaining its rights, and it proposes to assert 
them. It is carefully analyzing all phases of the 
problem. It is carefully and clearly defining what 
is lawful and ethical and what is unlawful or un 
ethical. In so doing it must be fair to the laymen 
and lay organizations whose activities it investi- 
gates, and it must be fair to the public as a whole. 
It must thoroughly understand, not only its own 
rights, but those of these laymen and of the public 
as well, before it can successfully assert its own 
rights. And, in asserting its rights, it will probably 
find that it can gain more by fairness, by cooper- 
ation, by argument and persuasion, than it can by 
unthinking controversy. 

Our unlawful practice activities are being well 
received. Various newspaper editorials have com 
mended our attitude as evidencing fairness. They 
have referred to it as “expressing the viewpoint of 
the public” and as “the right idea,’ and have said 
that the matter is presented so “fairly” that “there 
will be a solution that will be satisfactory to every- 
one, for fair-minded people never fail to get some- 
where when they set out upon a task.” 

The press of the state has further evidenced its 
friendly attitude recently by requesting, through 
the California Newspaper Publishers’ Association, 
the appointment of a State Bar committee to meet 
with a like committee from the California News 
paper Publishers’ Association, in order that the 
two committees may aid in securing a fuller degree 
of cooperation between the bar and the press 

The bankers, the title men and others whose 
activities have been investigated, have expressed a 
willingness to cooperate in solving our mutual prob- 
lems. They are simply waiting for the bar to an 
nounce a definite bar policy 

The attitude of the laymen that are being in 
vestigated is well illustrated by the resolution 
passed at the recent annual meeting of the Califor- 
nia Association of Mercantile Agencies, which is 
the collection agents’ association. The resolution 
resolved that the collection agents “are wholly in 
sympathy with the aims and objects of The State 
Bar of California, especially because they are de 
signed to promote closer and friendlier relationship 
between the members of The State Bar and the 
general public, and to protect the public against 
unethical and unfair practice they resolved their 
policy to be to cooperate “with the members of The 
State Bar always in an ethical and straight 
forward manner’; they pledged “themselves to 
conduct their business in strict accordance with ex 
isting laws, and with due regard to the proprieties 


than had been 
e prior seventy-seven years of 


1 
h 








of this line of work in its relation to the public 


to the members of The State Bar and to the 1 


bers of” their own association; and then the: 
solved that authenticated copies of the resolut 
be sent to the representatives of The State Bar 
grateful appreciation of their friendliness and sj 
of cooperation heretofore shown to the membet 
this association.” 

The State Bar can gain more respect by 
operation than it can by controversy You 
catch more flies with honey than you can 
vinegar. 





It is in this spirit that The State Bar’s sp 
committees have approached the problem 

I am aware that there are some who obje 
this method of approaching the problen TI 


think that the members of the Board of Gover 
should spend their time arresting the ba 
men, real estate brokers, notaries, collection agents 
corporation organizers and the members of 
tomobile clubs and associations. It is not clear just 
what they expect us to do with them after we 
rest them. I have yet to find a district attorney w1 
thinks he could get a jury of twelve laymen to c 
vict another layman of a misdemeanor because 
does the things of which we complain. I first tri 
the district attorneys in the larger cities. They 
thought it could not be done in the larger cities, but 
said that perhaps it could be done in the country 
towns. So I tried in the country towns, but wit! 
no better success. The last one I talked to was wy 
in Del Norte County. There were six attorneys 
the county and three of them were running for dis 
trict attorney. I asked the district attorney if h« 
thought he could get a jury of twelve laymen t 
convict a real estate broker who drew a deed or a 
chattel mortgage. He replied that he knew that he 
could not and that he certainly was not going t 
try whi'e he was running for office 

Some members of the bar seem to figure that 
the problem will be solved by talking straight fron 
the shoulder to the laymen who are encroaching 
upon us. We have heard some straight-from-the 
shoulder talks upon this subject during the past 
year. In the words of Mr. Dooley, “the air has 
been full of fight, and the fight has been full of air.” 

A San Francisco News editorial quoted an ad 
vertisement in reference to a certain lecturer; the 
advertisement said that the lecturer “talks straight 
from the shoulder.” And the editorial went on to 
say that it was “too bad that some of these talks 
could not originate a little higher up.’ 

Dean Pound told a story in Washington last 
May about an attorney who, when he was arguing 
a case, was inclined to talk very loud and to make 
very extravagant statements. One day a judge 
before whom he was arguing a case stopped him 
in the midst of his argument and inquired if it were 
not a fact that sometimes in his arguments he made 
statements that were not true. The attorney re 
plied: , “Your honor, I will have to admit that 
sometimes in the heat of argument I make state 
ments which, upon mature deliberation, I would be 
inclined to modify, and even to withdraw; but 
when I holler, it’s the law.” 

The unlawful practice problem can be best 
solved by clear thinking, careful analysis, clear 
definitions of what is lawful and what unlawful, bv 
fairness and by persuasion. It will be time 
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shoulder” to, and to 
listen to reason. 


Straignt 





\nd the attitude of the purchasing public to- 
us and toward the service that we render will 
e controlling factor in a solution of the prob- 
of lay encroacl ts, both unlawful and law- 
We should ren r that the public will pur 
e its service in y particular field from those 
serve it best ether th are attorneys or 
en. We can mplish most by making the 
10re worthy of ct, and more respected by 


proving our service so 


Juties 


tice 


of Alien |] 
Questions Th 


that the public will bé 





more anxious to avail itself of our service; by im- 
proving the administration of justice, by raising 
the standards of those admitted to*the bar, by 
serving the public better. 

Seeing that Cain was troubled by Abel’s en- 
croachments upon Cain’s favor with the Lord, the 
Lord did not say unto Cain, you should slay Abel, 
or you should have him arrested, or you should talk 
straight from the shoulder to him, or you should 
holler at him. The Lord said unto Cain (Genesis, 
fourth chapter, seventh verse): “If thou dost well, 
shalt thou not be accepted ?” 


FUNDAMENTAL PRINCIPLES GOVERNING 
INTERNATIONAL CLAIMS 





W ork 


oward State and of State Toward Alien — Nationality and Complex 
\rise Under This Head—Exhaustion of Remedies and Denial of Jus- 
State Department in This Important Field—Hundreds of Claims 


Disposed of Annually by Rejection or Settlement Through Negotiation or 
Arbitration* 


NTERN ATION ims are not 
ena in internat | affairs. They 


subjec 





By GREEN H. 


HACKWORTH 


Solicitor of the Department of State 


new phenom- 
have been a 
concern to States since the beginning 


yf international intercourse. They are settled, in 
eace times, | f two methods, namely, by 
irect negot lly through diplomatic 
hannels, or 1 History records that 
1 form of arbit1 s resorted to as far back 
is the fourth ce when differences between 
the City States of Greece and complaints against 
those States were heard by the Amphictyonic Coun- 
cil sitting judicial Chus, for instance, the lack of 
proper treatment on the part of a Greek City State 
f a neighboring ige, whose citizens were de- 
prived unceremo sly of their property, was a 
subject referred to arbitration 
Claims have stituted an important part of 
the work of the irtment of State since the be- 
ginning of the | ernment By an Act of Con- 
gress, approved August 12, 1848, provision was 
made for a cler] the Department of State with a 
salary of $2,000 per annum, to be assigned to the 


luty of examining 


ns presented to the Depart- 








ment in behalf of erican citizens against foreign 
Governments, at y an Act approved July 25, 
1866, the office of Examiner of Claims, with an an- 

ial salarv of $3,500, was created The office was 
ibolished by the Act of July 30, 1868, and was re- 
established by tl t of May 27, 1870. When the 
Department of Just was organized under the 
Act of June 22, 1870, the office of Examiner of 
Claims was transferred to its nominal jurisdiction. 
but the nature of the duties rer ned undisturbed 
By an Act of March 3, 1891, the title was changed 

*Ad ral Bar Association 


to Solicitor of the Department of State. By this 
Act the Solicitor became the law officer of the De- 
partment with the duty of rendering opinions upon 
questions of law and continuing the supervision of 
all claims matters. 

Today, the Solicitor’s Office has a staff of 22 
lawyers, specially trained in the field of interna- 
tional law, 9 of whom devote their entire time to 
the consideration of international claims and con- 
stitute what we are pleased to call the Claims Sec- 
tion of the Solicitor’s Office. 

“What,” someone not familiar with the subject 
may ask, “are international claims, and how do 
they arise?” An international claim is one which 
is advanced by one State (speaking of States in 
the technical or international sense) against an- 
other. 

A claim may result from any one of a myriad 
of situations in which the claimant may find him- 
self in a foreign country. The right of his State to 
intervene in his behalf must, however, be based 
upon some act or omission of the defendant State 
amounting to an international delinquency. 

To undertake to give more than an outline of 
the fundamental principles of the law of claims 
would burden you with an amount of unnecessary 
detail. It is important to bear in mind, however, that 
the alien and the foreign State in whose jurisdiction 
he is owe to each other certain correlative duties 

the alien the duty of good behavior and obedience 
to the local law, and the State the duty of affording 
protection and an opportunity to adjust his griev- 
ances. 

Every State that has been recognized as a 
member of the community of nations is presumed 
to extend protection to the life, liberty and property 
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of all people within its rders, whether 
nationals or aliens. If it fails this duty toward 
an alien, responsibility is incurred toward the State 
of which the alien is a national, and international 
law authorizes the latter to exact reparation for the 
injury sustained by the alien 


Duty of the Alien 


We have said that an alien ri 


iding in a cou! 


try owes certain duties to the State, and the State 
on its part owes certain duties to the alien. The 
alien is supposed to ept the la and institutions 


which the residents of the country find suitable to 
themselves, and | 
undertakes the obligation of obedience to the law 
and assumes a relationship toward the State of his 

i as “tem 
alien receives the bene- 


yy becoming a resident he tacitly 
] 


1 


residence, generally referred to by writers 
porary allegiance.” If the 
fits of the sam« 
dress for injuries whic 
the State of the alien has 


laws, protection and means of re 
> accords to its own 
no just grounds 


that the 


nationals, 


for complaint unless it be system 


of law, its administration, and the protection ac 
corded fail to meet the standard generally recog 
nized as essential by the communitv of nations 
This standard of civilized justice, as it has some 


to be measured by 
States 


times been called, may be 
the general practice of the more advanced 
Diplomatic interposition in behalf of 
because the law an , 
in which he resides are 
protecting State obviously is not justifiable unless 
it be that the application of the law in a 


given case falls short of the standard of justice 
be expected in an enlight 


a national 
a foreign country 
different from those of the 


shown 


which may reasonably 
ened civilized State admitted to 


family of nations 


membership in the 


Duties of the State 


The duties of a State toward aliens within its 
jurisdiction and towat re States may be 
briefly stated as foll 


(1) 


adequate under normal conditi 


To maintain a governmental organization 


ns for the perform 


ance of its “international obligations.” 
The term “international obligations,” as tenta 
tively defined by the Committee on Responsibility 


of States at the Hague Conference on Condi- 
fication of International Law, means those obliga 
tions resulting from treaties, custom, and the gen- 


eral principles of law 


(2) To afford aliens m« redress for in 
juries, which must be not I dequate than those 
afforded nationals of the c t 


\ State is responsible under international law 


if damage is sustained by a foreigner as a result of 
an act or omission on the part of any of its gov- 
ernmental organs incompatible with its interna 


tional obligations It is responsible for acts o1 
omissions of its officials within the scope of their 
authority, if such acts or omissions contravene the 
international obligations of the State 

The State may also be responsible for the acts of 
individuals, insurgents, and mobs, if it has failed 
to take such measure is might reasonably have 


expected under the cit 
the injury, or 


7 
hpeen stances to prevent 


inflict punishment 
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The questio: i to etne ( 
justifie in any particular case 1 ( 
depend up the facts of that cass ( 
to cover evée se, except of a e! 
icter, can not be laid down 

Nationality 

However, the first essential 
claim is proof that the claimant is a pe ent 
to the protect oft his UWovert el r 
rule is that claims must be t ] 
from the date of rigin to the date sent 


to the toreign 


tional ownership, as by assignm« 


nationality of the claimant or h é 7 
interest, is generally regal led 
claim 

Very complex questions of cit 
presented, as will be illustrate ( er 
pending before the Department, t t 
of which will readily be appre¢ ti ‘ 
those of vou who have had oc ‘ 
the application of our laws on nat 
expatriation I have in mind par S ( 
2 of the Act of 1907, under which the presumpti 12 
of expatriati arises against 
zen after certain fixed periods I t | 
the United States, and provisions t] sevel ts: 
Acts with respect to the citizenship of married a 
women. For example, by one of tl ly statute be 
later embodied in Section 1994 of tl Revised ae 
Statutes, it was provided that any alien woman wl 
married a citizen of the United Stat nd wil vie 
might hers be lawfully naturalized should be ni 
deemed a citizen os 





Section 4 of the Act of 1907 provided that anv ArO 








foreign woman who thus acquired American citizer vh 
ship might retain it on the termination of her matri = 
monial relation, if residing abroad, by registering ce 
a citizen before an American Co: | withis ne 
vear 
Section 3 of the Act of 1907 p: led that any = 
American woman who married a foreigner should ” 
take the nationalitv of her husband l e several 
provisions of law, being distasteful t ur women 
were, at their instance, repealed 1 Act regard 
ing the naturalization and citizens] f married " 
women, approved September 22, 1922. but it was sie 
specifically stated in this latter Act that such - 
repeal should not affect citizens! uired « ay 
citizenship lost under those earlier provisions the 
Many women had either acquired or lost American let 
citizenship by marriage under these lier statutes 
The 1922 Act further provided that a1 voman who 
before the passage of the Act had lost her American 
citizenship by reason of her marri t n alien _ 
might regain it by naturalization i: r ow! cht cx 
The law was further liberalized | n Act ap Clg 
proved July 3, 1930. which makes the 1 “quisition loc 
of citizenship by such womer moarativels ap 
simple matter au 
We now have before us in the Department of ha 
State a claim by a woman who becaz naturalized =s 
under the « lv statute by n a G t l . 
red citize Shortly fter the 1 5] 1 ry 
her husband took up their reside t] eig 
country of which they were both natives. Thei: _ 
continued residence in that country brought upon 
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Exhaustion of Remedies 


An 1! I t ft l leter1 ined in con- 
ectio! ether the claimant has 
exhaust t ilable to him in the for 
elon } ¢ S ures. If the 
cal law edress, either by 
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Sa ge t exhausted such 
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Chere ar tior to tl general rule, 
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(1) Justice in the local courts is wholly lack- 
ing; 

(2) The injury was caused by the arbitrary 
and unjust action of the higher officials of the for- 
eign Government, and there appears to be no ade- 
quate ground for believing that a sufficient remedy 
is afforded by judicial proceedings ; 

(3) The local courts have been superseded by 
military or executive authorities ; 

(4) The local courts are menaced 
trolled by a hostile mob; 

(5) Local remedies are insufficient, ete. 

If it develops that the claimant has a remedy 
or remedies of which he has not availed himself, and 
it does not appear that any of the recognized 
grounds exist which would excuse an exhaustion of 
such legal remedies, he is usually told that he must 
first resort to them and that his claim will be recog- 
nized only in case he suffers a denial of justice at 
the hands of the judicial or other authorities of the 
foreign country. 

This requirement concerning local remedies is 
the source of much dissatisfaction on the part of 
claimants. A surprisingly large number of them 
do not seem to realize that when they go to a for- 
eign country they submit themselves to the laws 
there in force, and that it is only in case of denials 
justice, or actual injustice undet 
that they are warranted in appealing 
to their own Government. In a large percentage of 
cases, the suggestion by the Department of State 
that claimants must exhaust their local remedies 
is countered by the statement that it is futile to ap 
peal to the local courts because of their inability 
or unwillingness to do justice. 

The Department, of course, can not assume 
that the regularly established courts of a country 
will not administer justice until it has been shown 
that such is the case. This contention is frequently 
advanced as a subterfuge by which claimants hone 
to make a short cut to dinlomatic assistance in their 
behalf. 

It is not unusual for unsuccessful litigants to 
feel that they have suffered a denial of justice when 
the courts have failed to agree with their conten- 
tions. They are more apt to feel that way if they 
have been unsuccessful in a foreign court. Disap 
pointed by the outcome of their litigations and 
misled by erroneous conceptions of their rights to 
diplomatic protection, they come to the Depart 
ment of State with their grievances. The fact that 
a litigant is dissatisfied with the decision of the 
court naturally does not, of itself, afford any ground 
for contending that the court has failed to adminis- 
ter justice. 

What Is Denial of Justice? 


A denial of justice by the courts means more 
than that the decision might have been different, 
or that reasonable men might differ as to its cor 
rectness. Opinions of arbitral commissions and 
authorities differ so greatly, however, that it is 
extremely difficult to give an abstract definition of 
denial of justice by the courts. One authority has 
recently gone so far as to say: 

“Without attempting to announce a precise formula, it is 
in the opinion of the Commission possible to go a little further 
than the authors quoted, and to hold (first) that the propriet 
of governmental acts should be put to the test of international 
and (second) that the treatment of an alien, in order 
international delinquency, should amount to an 


and con- 


or miscarriage of 


those laws, 


standards 


to constitute an 
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outrage, to bad faith, to willful neglect of duty, or to an 


insufficiency of governmental action so far short of international 


standards that every reasonable and impartial man would 
readily recognize its insufficiency. Whether the insufficiency 
proceeds from deficient execution of an intelligent law or from 
the fact that the laws of the country do not empower the 
authorities to measure up to international standards is imma 
terial.” (Mexican Claims Decisions, 1927, p. 73.) 

This is probably an extreme view of the case. 

A more moderate statement is found in the 9th 
Article of the draft code recently prepared by the 
Harvard Research, Harvard Law School, which 
reads: 

“A state is responsible if an injury to an alien results from 
a denial of justice. Denial of justice exists when there is a 
denial, unwarranted delay or obstruction of access to courts, 
gross deficiency in the administration of judicial or remedial 
process, failure to provide those guaranties which are generally 
considered indispensable to the proper administration of Jjus- 
tice, or a manifestly unjust judgment. An error of a national 
court which does not produce manifest injustice is not a denial 
of justice.” 

The subject was considered by the Committee 
on Responsibility of States, at the recent Confer- 
ence at The Hague, which provisionally agreed 
upon the following: 

“International responsibility is incurred by a 
State if damage is sustained by a foreigner as a 
result of the fact: 

“(1) that a judicial decision, which is not sub 
ject to appeal, is clearly incompatible with the 
international obligations of the State; 

“(2) that, in a manner incompatible with the 
said obligations, the foreigner has been hindered 
by the judicial authorities in the exercise of his 
right to pursue judicial remedies or has encountered 
in the proceedings unjustifiable obstacles or de- 
lays implying a refusal to do justice.” 

Generally speaking, the basic principles in 
volved in international claims are that nations are 
supposed to be equal; that, in probably 99 cases 
out of 100 judgments of their courts of last resort 
are considered to be and are accepted as just; that, 
therefore, there is a very strong presumption in 
favor of the correctness of all such judgments and 
consequently a claimant who bases his grievance 
upon an alleged denial of justice by the courts as- 
sumes the obligation of establishing by clear evi- 
dence that his case was the very unusual exception 
to the rule of just procedure. Speaking in a broad 
and non-technical sense, it may be said that if the 
decision in question appears to be unjust and is 
shown to have been influenced by improper motives, 
if corruption of the court is shown to have existed, 
or if it is proved that there was prejudice or dis 
crimination against the alien because of his na- 
tionality, or if there was unconscionable delay by 
the courts, or other irregularities of established 
procedure resulting in injustice, or if there were 
other considerations showing that the court did 
not endeavor to give a just decision on the merits 
of the case, diplomatic representations are consid- 
ered to be justifiable. 

It so happens that in many of the cases gen- 
erally classified in the above outline, the claimant 


has become the victim of the acts or negligence of 
administrative authorities under circumstances for 
which the local law provides no judicial remedy. 
In such cases, representations are justifiable with- 


out recourse to court proceedings. The circum- 









stances of such cases, however, are so varied that 


would be impossible to describe them or to indi 


under what circumstances, in each class of cas 
diplomatic intervention would be justified with 


~t 


an elaborate discussion of the subje 
International claims, as I have already 
served, have constituted an important part of t 
work of the Department of State since the beg 
With the ast devel 
ment of trade and commerce and of the facilit 
for travel and communication, claims have had 
proportionate increase in volume and 1 
Hundreds of claims, amounting to millions of « 
lars are considered and disposed of annual ) 
Department, by rejection or settlement throug 
negotiation or arbitration. Arbitration is resorte 
to only (1) when agreement can not be reache 


ning of the Government. 


through ordinary processes of diplomacy, and thx 
claim is of sufficient importance to warrant thi 
bringing into operation of the machinery of ar! 

tration; or (2) when the number of claims against 
a particular Government to be settled is so larg 
as to render impracticable settlement through other 
than the machinery of an organized tribunal wit! 
authority to hold hearings and to make final de 
terminations on questions of law and fact. During 
the past three years the Department has collected 
from foreign Governments on behal 





lf of American 
claimants approximately one and one-half million 
dollars. Of this amount, more than three-quarters 


of a million dollars were collected through negotia 
tions with the foreign Governments « erned, ani 
the balance was collected through arbitration 


1 


These figures do not, of course, include any of th 
awards of the several Claims Commissions whic 
have been functioning in Washington, nor the 
awards of the Chino-American Claims Commissio1 
amounting to $887,177.57 Mex. on American claims 
against China. 

The Department has also considered and passed 
upon claims presented against this Government by 
foreign Governments in the amount of $4,427,058.29 
Some of these were disallowed. For those consid 
ered to be just, an aggregate amount of $657,290.99 
has been allowed 


Review of Recent Supreme Court Decisions 
(Continued from page 179) 
include such income. It later amended it further to 
include “income from any source.” This was t 
sufficient to indicate the state’s unconstitutional 
of annulling the immunity from taxati 


ing 
In addition to this, however, the dissenting Justices 
thought that, apart from extrinsic circut 


nstances, the 
tax was upon income, and, relying on the 


ypinions of 


‘ 
the New York Court of Appeals referred to in the 
majority opinion, in support of their view, said: 

But wholly apart from extrinsic circumstances the 
statute itself in terms seems clearly to impose an income 
tax. The tax is not one upon the privilege of doing busi 
ness, but it is an annual tax for the privilege of doing 
business, to be computed upon the basis of the net income 
for the year next preceding. 

Mr. Justice VAN DEVANTER AND Mr. Justi 

BUTLER concurred with Mr. Justice SUTHERLAND 
The case was argued by Messrs. Roger Hinds and 


Benjamin P. DeWitt for the appellants and by Mr 
Wendell P. Brown for the appellees 
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A UNIVERSITY VIEW OF LAW AND THE SOCIAL 


ORDER 





Nation Is in a Condition of Flux in the Reconstruction of the Social Order Which Is Pro- 


foundly Affecting Courts and Our National Attitude 





Towards Legal Procedure 


Need of Bringing Disinterested and Trained Intelligence to Bear on Problems 
—Rapprochement Between Universities and Legal Profession Is Preg- 
nant with Fruitful Consequences* 


By JAMES ROWLAND ANGELL 
President of Yale University 


OLLOWING a well established legal custom, 

I venture to furnish at the outset of my address 

a brief of its main features. My hearers may 
thus sense in a few moments the main drift of my 
paper and thereupon exercise their discretion as to 
the degree of attention they accord the elaboration 
f the argument. 

I observe then that, while there is historic basic 
for the view that law derives from the tribal mores 
ind is originally inseparable from custom, in a 
modern industrial society like our own it inevitably 
tends to outstrip custom in the effort to meet the 
demands for ordered adjustment in new situations, 
many of them lacking in any wholly pertinent pre- 
cedents. In this connection I indulge in a few 
alarums and excursions on the subject of the lawyer 
who preaches disobedience to laws which he does 
not like. 

I next remark that the traditional limitations 
f the law, its inevitable deference to precedent and 
the rules and regulations set up to ensure a cer- 
tain and even-handed justice, have resulted, first, 
in the hopeless congestion of the courts with forms 
f litigation with which they are obviously ill- 
idapted to deal, and second, in the consequent cre- 
ation of a great variety of extra-legal devices to 
handle more expeditiously, more intelligently and 
more discreetly the issues of the contemporary 
\merican world. 

I further remark that, even with the relief given 
the courts by these extra-legal arrangements, a very 
large part, probably much the larger part, of their 
really important isiness concerns social, eco- 
nomic and political issues—in the larger Aristotel- 
ian meaning of the term. And as a corollary to 
this circumstance I urge the propriety of giving the 
young lawyer all the training that is practicable in 
the way of direct contact with the business, indus- 
trial and governmental problems and forms of pro- 
edures, which presently make their appearance in 
the halls of our legislatures and in the courts of 
justice. 

The final inference which I would draw from 


the whole rehearsal is that in view of the conspicu- 


yus condition of flux which characterizes both the 
social order and the attitudes and practices of the 
courts and of legislative bodies, there is need of 
drastic and continuing analysis of the problems set 
by contemporary life, with an accompanying study 
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of the ways in which our legal system can be best 
adjusted to meet these demands without the sacri- 
hice of that stability, independence and integrity 
which must attach to our courts, and especially 
those of last resort, if society is not to deliquesce 
into a mere invertebrate fluid carried hither and 
yon by every fitful breeze of circumstance, by every 
current of ephemeral prejudice. 

To carry on this kind of basic and continuing 
social and legal research is, 1 believe, one of the 
great functions our universities can fulfill, one of 
the great services to our national life which they 
can render. Indeed, in the stronger universities 
this is already going on, and particularly in their 
departments of law, economics, sociology and gov- 
ernment. There is at this point, in my opinion, 
room for service of the very highest order, service 
which bench and bar alike will welcome and from 
which in turn the wayfaring man will benefit. So 
at least I hope it may prove to be. 

I now proceed to elaborate my subject. 


It is an ancient saying, but much quoted of 
late, that law is simply custom become self-con- 
scious and articulate, and that no alleged law is 
really law which does not in this way voice general 
and accepted practice. 

There is an historical sense in which this asser- 
tion is substantially correct. In primitive society 
law and social usage are not two, but one. Law is 
established custom and nothing else. If it be vio- 
lated, the fate of the offender may be determined 
by the deliberations of the elders of the tribe, or 
it may be forthwith decided by the offended group 
as such. But as civilization develops and law be- 
comes articulate and its administration becomes 
confided to tribunals established for the purpose, 
the identify of law and custom slowly begins to 
disappear. Not that custom ceases to be reflected 
in law, but that law begins to outstrip custom. 
Conditions suddenly arise to which no long-estab- 
lished custom is pertinent, and the efforts to bend 
old habits and traditions to fit new circumstances 
may work inequitably and elicit acute discontent. 
Forthwith new statutes appear to deal with the 
novel situation. In a complex industrial society 
like our own, this process is occurring all the time, 


and even though it be said with a certain plaus- 
ability that all these regulations hark back to the 
fundamental principles of justice guaranteeing the 
safety of life and human liberty, the protection of 
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the rights of property and the sanctity of contracts, 
the actual legislation in which any or all of these 
principles may be technically embodied may appear 
as something quite foreign to previous custom. 

If one wishes to define law as regulation ac- 
cepted by practically all as appropriate, and binding 
because enjoying general consent and approval, as 
does a true custom, there can be no objection, so 
long as such definition be recognized as designed 
to fit some momentary purpose of analysis, or in- 
ference, to which it is really germane. But if it 
be intended to reflect the meaning of law generally 
current among laymen, it is wholly specious. In- 
deed, if taken literally as the basis of action, it could 
scarcely fail to lead to social chaos. For example, 
only a fraction of the population has any idea what 
are the inheritance laws of a particular state, 
although in most cases the basic features of these 
laws have an ancient lineage. Yet when the time 
comes that the individual citizen is affected by such 
laws, I venture to say that it rarely occurs to him 
to challenge their binding force, even though he 
may regard them as in his case grossly inequitable 
and may exercise every ingenuity to secure legal 
relief. The same thing is true of the great mass of 
the statutes on our books. They are certainly law 
in the sense that the courts will sustain their pro- 
visions, once their constitutionality is established, 
although it will remain for judicial interpretation 
to determine just what shade of meaning shall be 
accorded them. But many of them rest, if at all, 
only in the most remote sense upon custom, or the 
general intelligent and conscious acceptance of 
them, as expedient and just. Probably only a neg- 
ligible fraction of them ever come to full public 
knowledge. Exactly as no one individual does, or 
perhaps can, understand all the intricacies of 
modern business methods, because of their unman- 
ageable bulk and complexity, so both statute and 
judge-made law have gone far beyond the range of 
universal individual knowledge and consent. In- 
deed, not even the legal mind with its high index 
of absorption can keep up with all these rules, many 
of which be it said, are contradictory of one an- 
other, especially as between different states. But 
to assume that under the conditions of represen- 
tative government law is really law only when it 
rests upon such overt general consent, deriving 
directly from custom, and that only then is it bind- 
ing, is to be grotesquely oblivious to the facts of 
social evolution and, if taken literally, would, I 
venture to repeat, lead to anarchy and the subver- 
sion of all our safeguards for civil life. Fortunately 
only a few persons appear seriously to entertain 
this view, except perhaps as it relates to special 
legislation to them obnoxious, especially such as 
has a sumptuary character. But most vocal among 
the number—and somewhat unfortunately as it 
seems to me—are lawyers whose attitude is in so 
far forth one tending to shatter the confidence of 
the man in the street in the obligation of the plain 
citizen to conform to honestly enacted legislation. 
Anything which needlessly aggravates the difficulty 
of maintaining vigorous allegiance to our form of 
government and its supporting principles is a very 
serious matter. Unwise laws are a misfortune 





which can in time be corrected; but the fomenting 
of organized disobedience to law in a free republic 
is a calamity whose ultimate effects no one can 








confidently predict. Consider for a m 
few of the relevant facts: 

A people numbering uwards of 120 milli 
scattered over a territory of three million square 
miles—disregarding outlying territories and p 
sessions—with the most diverse climatic and e 
nomic characteristics; the great centers of wealth 
and population found in huge industrial and co 
mercial cities and their suburbs; a widely scatteré 
agrarian population, of small average means and 
with highly diversified and often competing inter- 
ests; an enormous foreign born population (about 
fourteen millions in numbers) often commanding 
our mother tongue poorly, or not at all, large parts 
of it wholly alien to Anglo-Saxon traditions, both 
political and social, and much of it gathered t 
gether in colonies in the big cities, or larger towns; 
over ten millions of negroes, many of tl 


, 
oment only a 


of them imper- 
fectly educated and as a group predominantly set- 
tled in states where their parents, or grandparents, 
were slaves. These 120 million people are living in 
forty-eight different states, each with its own legis- 
lature pouring out laws at the rate of scores and 
even hundreds a year, and with the Congress at 
Washington equally active in producing new 
statutes, to say nothing of the ordinances that city 
governments are enacting. 

It can occasion no surprise that under such 
conditions there should be confusion in the mind 
of the average citizen, which ought not to be fur 
ther confounded. It is perhaps a pity that we can- 
not have a moratorium, a sort of legislative holiday, 
for a few years while we catch up with the orgy 
of law making in which we have been engaged. 
3ut in the meantime, when we recall the actual 
composition of the nation, and the fact that we are 
conducting the greatest experiment in free popular 
government the world has ever known, and that it 
is still on trial, we plain citizens may reasonably 
suggest caution in the blatant preaching by lawyers 
of open disobedience to law. 

If one attempts, as the University naturally 
does, to look out dispassionately upon the situation 
in our contemporary American world, one gains the 
impression that society is regulating its commer- 
cial activities in rapidly increasing measure by de- 
vices, which if not wholly extra-legal, are at least 
largely so. These devices apparently owe their 
existence to the impossibility of managing the un- 
paralleled complexities of the human relations of 
our day, with their frequent and utterly kaleido- 
scopic changes, by the slower processes of the 
courts and under rules and regulations which lack 
the plasticity necessary for the effective and equit- 
able solution of many of the problems presented. 
And this fact, if it be a fact as I am disposed to be- 
lieve, raises an antecedent, but not less interesting, 
question, to wit, whether the underlyit 
tions upon which our Anglo-Saxon le; 


lg concep 
gal institu- 
tions and procedures have rested may not require 
to be revised and revamped in the light of our 
actual experience, or at all events be oriented 
afresh amid conceptions more pertinent to the 
temper of the times. I invite your attention to a 
few comments upon these several points and with 
all the humility, not to say timidity, with which 
any cautious layman, especially a lowly acade- 
mician, must approach the arcana of the law in the 
presence of eminent gentlemen who extract a lux- 
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us livelihood therefrom. And first as to the 
imption by administrative agencies, some of 
m enjoying political or legal recognition, some 
them not, of functions at least quasi-judicial or 
isi-legislative. 
The extent to which this trend has gone and 
implications for our just apprehension of the 
ice of the law and legal institutions in our na- 
nal life, is, | think, much obscured by the irri- 
ting momentary congestion in many of our courts 
1 the prevailing disposition to look for remedies 
the revision of the procedures of these courts and 
corresponding improvement in the machinery 
the police power, as the sole, or at least the prin- 
pal, means to achieve that relief which all desire 
ym a condition rapidly becoming intolerable. I 
» not venture to estimate the extent to which this 
ttitude of mind aggravated by the back-wash 
the 18th Amendn 
n, though it must 


and its supporting legisla- 


appreciable But whatever 


ay be the outcome of this disposition to amend 
ut legal procedure, there are certain other highly 
enificant movements in process which look in a 


1 
mewhat different direction. 
The Interstate Commerce Commission is, so 
as I recall, t rst great example of the gen- 
ral tendency whi Its work may 
e evaluated as 1 will—good, bad, or indifferent. 


“er 
have in mind 
But whatever it evement, it represents a dis- 
tinct step in th irection of recognizing some 
ugency other tl established courts, and de- 
void of most of the formalities and limitations of 
procedure with wl these institutions are hedged 
ibout, to deal w perplexing and insistent prob- 
lems in the field of commerce, industry and finance, 
many of them possessing definitely legal aspects. 

A younger less well tested organization, 
but one representing the same drift, is the Federal 


Trade Commissio1 In the same group may be 
mentioned the Federal Reserve Bank system, and 
there are many others. The last of these efforts 


by the national vernment to supply agencies 
which may operate in the no-man’s land between 
law and practical business economics is the Federal 
Farm Board 

The functi f these commissions and boards 
are sometimes thought of as merely economic, or 
administrative, in a narrow sense of the term. But 
this is far from true, for they are able by their 
action to affect the value of property and to control 
in considerable measure the forms of business rela- 
tions—and that too at points of the most critical 
consequence, e.g. banking and credit and contract, 
to say nothing long time planning in industry 
and agriculture 

Clearly these agencies intrude in fact, if not in 
theory, upon the legislative field, as well as upon 
the essentially judicial field, for they set up regu- 
lations, as well as pass upon the propriety and per- 





missability of special modes of procedure. The 
national Congress has even created a division of the 
budget, which slowly but surely attaining a con- 
trol over government expenditure, which again 
affects in fact, if not in theory, the surveillance of 
the House of Representatives over finance. 

If one turns to state and municipal fields of 
activity, one encounters a precisely similar situa- 
tion carried perhaps to further extremes—at least 


into finer detail. Traffic commissions, zoning 





commissions, police commissions, city plan com- 
missions, park boards, to say nothing of the much 
older school boards,—the number is almost without 
limit. In some enlightened cities, this one among 
others, the administrative management of the 
municipality has been confided to experts not di- 
rectly elected by the people. To be sure the tenure 
of office of these gentlemen is hardly more secure 
than that of the contemporary king. Indeed, it 
somewhat resembles that functionary’s status, in 
that it seems measurably dependent upon the whim 
of the ruling dictator or boss. Nevertheless, the 
city manager represents another and highly impor- 
tant aspect of the tendency in our times to find 
new and more intelligent devices for dealing with 
our multifarious problems, so often predominantly 
economic and administrative, and many of these 
solutions are of a character to take away from im- 
mediate legislative or legal control functions ear- 
lier confided exclusively to courts or legislatures or 
city councils. 

More interesting perhaps than even these 
quasi-governmental arrangements are the many, 
and rapidly increasing instances of voluntary ce- 
operative agreements among individuals and 
groups set up to deal by extra-legal methods with 
their own problems, otherwise certain to develop 
into subjects of legal controversy. These agree- 
ments are to be sure conceived partly in the inter- 
ests of preventing disastrous economic competition, 
but also with a view to prompt and equitable ad- 
justments of divergent interests and desires, which 
sooner or later would issue in costly and possibly 
futile litigation. Some of these procedures are per- 
haps a bit under shadow of suspicion as being de- 
signed to exploit the general public for the benefit 
of the smaller group, and no doubt there are in- 
stances of such objections. Certain trade unions 
and employers’ associations will be thought of in 
this connection. However, I am citing them neither 
for approval nor condemnation, but simply as ex- 
amples of a most significant trend. On the other 
hand, it is hardly necessary to recite the arbitra- 
tion agreements widely entered into as between 
employer and employee, the insurance devices by 
means of which the courts are freed of a vast 
amount of damage suits, co-operative marketing 
associations, and many others, all of them resulting 
in simpler and more plastic methods of securing 
equitable and workable solutions of new and crucial 
problems, many of them precipitated by the revolu- 
tion in industrial methods and the extraordinary 
advances in transportation facilities of all kinds, 
and not a few of them made possible by new 
methods of credit financing. 

The cynically minded will also doubtless cite 
as examples of a similar tendency in still another 
field, the so-called rackets, whereby gentlemen of 
tropical imagination and a predilection for short 
but merry lives, undertake to impose by ruthless 
force on their unhappy victims monopolies of a 
character so lucrative as to make Robin Hood, 
Captain Cook and the eminent pirates of the 
Spanish main look like very minor prophets, not to 
say pikers. However, there is this not unimpor- 
tant difference that our racketeers are outlaws pure 
and simple, while the individuals to whom I have 
been referring are, for the most part, serving a use- 
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ful purpose, which our inherited social and legal 
machinery is quite incapable of meeting. 

Even the lawyer himself now finds a command- 
ing field of usefulness quite as much in advising his 
clients how legally and judicially to organize large 
business enterprise, how to avoid wasteful litiga- 
tion, how to make reasonable adjustments with 
rivals, as in carrying to a successful conclusion 
actual cases brought into court. In other words, 
a large part of the job of a great contemporary 
lawyer is found in devising means to keep out of 
court. To be sure certain parts of these activities 
are assailed as being nothing more than the vicious 
purveying to unscrupulous clients of clever advice 
how to beat the law, and probably this indictment 
could be at times sustained. But in the large these 
services rendered by many of our leading lawyers 
are doubtless in the public interest and they must 
certainly be counted a great benefit in the meas- 
ure in which they lessen useless litigation and se- 
cure property rights against the menace of preda- 
tory assault. 

One may observe a similar trend within the 
jurisdiction of the courts themselves. The best 
prosecuting attorney is generally held to be the 
one who secures in advance of trial substantial 
agreements from defendants as to what course 
shall be followed. The procedure of the court 
is thereupon often little more than a quick 
endorsement of such an agreement. This prac- 
tice may, or may not, be always in the interests 
of abstrac' justice, but it certainly reflects the tem- 
per of our time in its desire for prompt and prac- 
tical settlement of difficulties, and where wisely and 
successfully employed, it reduces enormously the 
burden on the court and the expense to the com- 
munity entailed by long drawn out trials. To be 
sure there are abundant instances where the inter- 
est of one or both litigants in a claim is to defer 
indefinitely the time of final settlement, but this 
fact is quite beside the point under discussion. 


I speak with a limited knowledge of which I 
am but too well aware, yet my impression, based 
on a number of considerations, is that a very large 
part of the important current litigation has to do 
with matters in which a judicious, if not indeed a 
judicial, decision rests often upon intimate famil- 
larity with economic, scientific, engineering and 
social phenomena, quite as much as upon a thor- 
ough knowledge of the law. I take this to be true 
of criminal cases hardly less than of civil cases, 
and even constitutional issues on intimate analysis 
disclose a similar situation. Now if this be true in 
any considerable degree, it would seem to follow 
that a training for the career of the law should 
carry with it the effort at some stage to introduce 
the embryonic lawyer to these basic fields of human 
activity. It is my conviction that the universities 
can be peculiarly useful at just this point, not only 
by training men with this broader outlook, but also 
by promoting in the community a fuller apprecia- 
tion of its significance. It would doubtless be 
absurd to insist that every young lawyer should 
be exhaustively trained in psychology and psychi- 
atry, even though bitter experience in the courts, 
and especially in the juvenile courts, reveals the 
frequent need for some knowledge of these phases 
of the science of behavior. This need many courts 









are trying to meet by the employment of experts 
attached to the court, and in numerous instances 
with marked success. Nor would it be reasonable 
to demand of the legal tyro a thorough knowledge 
of banking or international exchange, or account- 
ancy, or wholesale and retail marketing, simply b: 

cause much litigation is concerned with such mat- 
ters and the lawyer is certain sooner or later to en- 
counter them. Nor is it perhaps essential that the 
newly hatched lawyer should have an exhaustiv 

knowledge of the history and principles of taxation 
although he will not have practiced long before 
questions involving these principles and the derived 
practices will cross his professional path. No: 
again, is it conclusively indispensable that he know 
in all detail just how society deals with the prob- 
lems of public education, with charities and espec- 
ially with the problems of hospitalization and public 
health. But I am quite sincere in saying that | 
think the fullest and most direct possible contact 
with such fields of knowledge and experience—and 
many others closely related which I have not men- 
tioned—may render the young barrister immensely 
more useful, than if his entire training be given over 
to the mastery of legal principles and precedents 
and rules and the niceties of legal analysis and in- 
ference. And I believe this to be especially true, 
if, as so often happens, the lawyer comes at any 
time into a legislative position where he may exer- 
cise a decisive influence in framing statutes and 
ordinances. And still more should I regard it im- 
portant, if he should assume the responsibilities of 
a judicial post. It is not merely, nor indeed pri- 
marily, the direct practical use he might make of 
knowledge previously gained in the fields I have 
mentioned; it is rather the entire attitude of mind 
in the approach to his problems that is likely to 
be beneficially affected. A purely traditional 
legalistic view-point on the part of our courts 
toward many of the more acute issues which today 
vex our political and industrial-economic life may 
do untold damage, stimulating to resentful excesses 
of radical opinion and action, and rendering far 
more difficult that wise adjustment of law to experi- 
ence without which orderly social progress is im- 
possible. It is not that skill in the use of legal logic 
is a bad thing, but that in our generation at least 
the premises with which, and upon which, that 
logic works are so crucially important, and these 
premises run out into the very fabric of our social 
and economic life. 

Reviewing the major considerations which I 
have traversed, it seems to me fairly obvious that 
we are in a condition of flux in the reconstruction 
of the social and economic order, which is pro- 
foundly affecting the courts and our national atti- 
tude toward legal procedure of every kind. Some- 
where in the body politic there should be found 
agencies which are competent to bring persistently 
to bear on these problems the resources of disin- 
terested and highly trained intelligence, that so- 
ciety may at least have at its disposal, if it sees fit 
to use it, accurate and exhaustive knowledge of its 
own constitution and history and the probable con- 
sequences of one or another of the tendencies which 
are operative in contemporary affairs. No other 
agencies are so well equipped to serve this function 
as the universities. They have already begun to 
serve it, partly of their own initiative and partly in 
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nse to requests from the bench and the bar. 
ieve this rapprochement between the universi- 
ind the legal profession is pregnant with the 
significant and fruitful consequences and not 


less for the universities themselves than for the 
community. I earnestly bespeak your sympathetic 
support of the movement whenever opportunity 
offers. 
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reads, “Neither specific nor 
granted to enforce a penal 
ance, nor to enforce a 
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but the court places its de- 
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ls. Logically it was com- 
by the grounds upon which 


to base its decisions sustaining the 
If the justification of zoning lies 


and social values of the 
se, an injunction on behalf 
oring property is scarcely 
In Wisconsin, where the 
lly analyzed this class of 


employ injunction relief to 


ordinance has been 


: Pipasdonas 
t well reasoned cases.” ” 


oning 
hlitly? 


[he appropriateness of the remedy was also recog- 
ed in City of New Orleans v. Liberty Shop.** 
‘Legislation cannot be judged by theoretical standards. It 
st be tested by the « rete conditions which induced it.” 
(Note Since the above was written an interesting de- 
m has been handed down by the Supreme Court of Illinois, 
( the case of Michigan Bldg. Corporation v. Hamilton, 
2 N. E. 710, June 2 ». In this case the court held 
lid an amendment to Chicago Zoning ordinance which 
nged the building heigl! itations in certain portions of a 
trict in which the property had previously been subject to a 
ver height limitatior In the decision the court uses the 
lowing significant language 
“In the instant case there appears to have been no con- 
leration given or allow made for existing conditions, for 
I the conservation of property values, or for the direction of 
lding development t best advantage of the entire city.” 
And it quotes wit roval the language of the lower 
: irt as follows 
‘The values of buildings put up within the last six years 
1y not legally be unreasonably impaired by a sudden sweeping 
inge made by the city uncil under the guise of zoning 
. That would not be “the conservation of property values, but ex 
st facto confiscation property rights without compensa- 
n ) 
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NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








Arizona 





Arizona Bar’s Annual Meeting 


Meeting of the Arizona Bar Associa- 
tion was held in the City of Globe, Gila 
County, on the 10th day of January, 
1931. 

The principal business before the 
meeting was a proposed act for the In- 
corporation of the Arizona Bar, the Act 
to be introduced in the Legislature con- 
vening on the first Monday in February. 

Considerable discussion of the pro- 
posed Act resulted in its endorsement 
by the meeting and a committee was 
appointed by the President to introduce 
and steer the same through the Legis- 
lature. 

Mr. Will Shafroth of the Colorado 
Bar addressed the meeting on the sub- 
ject of educational requirements for ad- 
mission to the bat which resulted in 
considerable discussion of this matter 
and in the endorsement by the Associa- 
tion of the requirements as recom- 
mended by the American Bar Associa- 
tion. 

Mr. Barnett E. Marks gave the meet- 
ing a resume of the last meeting of the 
American Bar Association, after which 
the election of officers for the ensuing 
year was held resulting in the election 
of Francis M. Hartman, Tucson, Pima 
County, President and James E. Nelson, 
Phoenix, Maricopa County, Secretary, 
and an Executive Committee consisting 
of Arnold T. Smith, Judge Fred W. 
Fickett and Judge W. R. Chambers all 
of Pima County. 

Following the business meeting a ban- 
quet was held at the Old Dominion 
Hotel, which meeting was again ad- 
dressed by Mr. Shafroth and also by 
Dr. Shantz, President of the University 
of Arizona. 

—James E. Netson, Secretary. 





Maine 





Maine Bar’s Annual Meeting—Commit- 
tees to Take Up Compiling State 
Annotations to Restatements 


The regular meeting of the Maine 
State Bar Association was held in Au- 
gusta, on Wednesday, January 21, 1931. 
The forenoon session held in the 
Judiciary Room at the State House was 
given over to business matters entirely. 
Reports of the Treasurer and Secretary 
were read and accepted. The Secre- 
tary’s report showed the Association in 
. a healthy condition with an active mem- 
bership of three hundred and sixty. 
Twenty members have died during the 
years 1929 and 1930, including Judge 
Charles F. Johnson, formerly Justice of 
the United States Circuit Court of Ap- 
peals, and Retired Justice Albert M. 
Spear of the Maine Supreme Court. 

Necessary committees were appointed 
to report at the afternoon session. 

The afternoon session was held in 
the Senate Chamber at the State House. 
The feature of this session was an ad- 


-O fficers 


dress upon the work of the American 
Law Institute by the Director of the In- 
stitute, William Draper Lewis of Phila- 
delphia. Following the address, the com- 
mittee on resolutions for deceased mem- 
bers reported as did also the commit- 
tees on membership and nominations. 
Forty-two new members were admitted. 
elected for the ensuing two 
years included President Leonard A. 
Pierce of Portland, Vice Presidents, 
Edward F. Merrill of Skowhegan, Dana 
S. Williams of Lewiston, and Carroll 
N. Perkins of Waterville, Secretary and 
Treasurer, Ralph W. Leighton of Au- 
gusta, Executive Committee, the Presi- 
dent ex-officio, Harold H. Murchie of 
Calais, Louis C. Stears of Bangor, 
Walter L. Gray of South Paris and 
Charles E. Gurney of Portland. 

Through proper committees the Asso- 
ciation voted to take up the matter of 
compiling Maine annotations for the 
statement of law as promulgated by the 
American Law Institute and also to 
secure needed legislation along certain 
lines. 

The culminating feature of the meet- 
ing was the banquet in the evening at 
the Augusta House. Over one hundred 
were seated at the tables. The retiring 
President of the Association, Ralph T. 
Parker of Rumford, presided over the 
post prandial exercises and the speakers 
were Hon. William Tudor Gardiner, 
Governor of Maine; Hon. William 
Draper Lewis, Director of the American 
Law Institute; Chief Justice William 
R. Pattangall of the Supreme Judicial 
Court of Maine and Justice Harry Man- 
sur of the Superior Court. 

Ratpx W. Letcuton, Secretary 





Nebraska 





Nebraska Bar to Push Legislative Pro- 
gram—Provides for Special Com- 
mittee on Unauthorized Practice 
The Nebraska State Bar Association, 
at its 31st annual meeting, held at Hotel 
Fontenelle, Omaha, on December 29 
and 30, 1930, had, as its guests and 
principal speakers, Dean James Graf- 
ton Rogers, of the University of Colo- 
rado School of Law, and former Sen- 
ator James A. Reed of Missouri. Dean 
Rogers addressed the Association on 
December 29th on “The Lawyers’ Shift- 
ing Scene,” dealing with the lawyer's 
place in society, his life, character, train- 
ing and the changes occurring in his 
daily life and work. Senator Reed spoke 
on December 30th, on “The Growing 
Evil of Paternalism,” crisply challeng- 
ing the rapid diffusion and serene ac- 
ceptance of soporific regulation. 
The address of the president, J. L. 
Cleary, of Grand Island, was entitled 
“Why a Bar Association?”. A discussion 
of “The Rulemaking Power of the Su- 
preme Court in Nebraska” was intro- 
duced by Charles B. Letton. A motion 
was adopted requesting the Supreme 
Court to appoint a committee of three 
district judges and five practicing attor- 
neys to assist it in the formulation of 
rules and in endeavoring to obtain such 
effectuating legislation as might be ne- 
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cessary in view of the limitation in the 
Constitution of Nebraska permittin, the 
Supreme Court to formulate only such 
rules as are “not in conflict with 
governing such matters”. 

The Association renewed its endorse. 
ment of the educational standards rec. 
ommended by the American Bar 
ciation and directed that a bill be 
duced in the current session of the legis. 
lature prescribing such requirements. A 
similar bill has been sponsored by the 
Association in two previous legislative 
sessions, but without success. 

Adoption of the Uniform Business 
Corporation Act by the legislature was 
also urged by the Association. This act 
was introduced in the 1929 session of 
the legislature, but failed of passag« 

The Committee on Legislation wa 
structed to endeavor to obtain the 
actment of legislation preventing trust 
companies from engaging in the prac- 
tice of law in any form whatever, and 
special committee was created to 
sider the subject of lay encroachment 
to be known as the Committee on the 
Unauthorized Practice of Law. 

A recommendation that the Associa- 
tion sponsor a constitutional amendment 
providing for the election of judges of 
the supreme court from the state-at- 
large instead of from districts was re- 
jected. 

The Committee on Legislation called 
attention to the weakness of the Asso- 
ciation to effectuate its legislative pro- 
gram in the past, and provision was 
made for a special committee, consist- 
ing of the chairmen of the several stand- 
ing committees, to coordinate the pro- 
gram of the Association and to coop- 
erate in securing its adoption. 

A comprehensive report of the work 
of the American Law Institute was 
made by N. H. Loomis, chairman of the 
Committee on Cooperation with Amer- 
ican Law Institute, and, on recommen- 
dation of the committee, the Executive 
Council was directed to give considera- 
tion to the matter of compensation for 
the lawyers who have been engaged in 
compiling the annotations of Nebraska 
cases for the Institute’s restatement of 
the law of agency. 

On recommendation of the Commit- 
tee on Judiciary, the Association en- 
dorsed an amendment to the statute, 
leaving it to the discretion of the trial 
court whether persons jointly indicted 
or informed against for a felony should 
be given separate trials. 

The meeting concluded with the an- 
nual dinner on the evening of January 
30th. J. L. Cleary, retiring president, 
was toastmaster and Roland V. Rod- 
man, of Kimball, Rev. F. W. Clayton 
of Omaha, Yale Holland of Omaha 
Senator James A. Reed, and Judge 
Joseph W. Woodrough, of the United 
States District Court, made responses 

The meeting was one of the largest 
that the Association ever has held 
Ninety-nine new members were ad- 
mitted, making the total membership ap- 
proximately 1200 in number. 

The officers elected for 1931 are as 
follows: Frederick W. Shepherd, Lin- 
coln, President; W. H. Pitzer, Nebras- 
ka City, Frank J]. Munday, Red Clou 
and Lawrence I. Shaw, Omaha, Vi 

































New York 





President Hiscock Given Signal Honor 
By State Bar Association—Addresses 
at Annual Meeting 
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the first time in the story of the 
York State Bar kssociation a 
ent has been elects for a third 
This honor falls to Hon. Frank 
scock, former chief judge of the 
York State Court of Appeals, who 
nanimously reelecte t the 54th 
meeting of the Association Janu- 
6 and 17 in the building of the As- 
on of the Bar of the City of New 
er officers reelecte lude Former 
Senator Charles W. Walton, se 
Harry M. Ingra: treasurer; 
S el Seabury, James | VanSiclen 
Rosch, Fred l is Carroll, 
ge Bond and Eugene Voorhis, vice 
lents Three new vice presidents 
elected. They are Le C. Rhodes, 


rt H. Jackson and George H. Tay- 


e Judicial Secti the State Bar 
iation, composed of judges of the 
us courts, chose as its chairman 


eme Court Justice Robert F 


Associated Press Photo 

Prominent Lawyers at Annual Meeting N. Y. State Bar Association Jan. 16. Left 

to Right, Seated: Sen. John Knight, Arcade, Majority Leader in Senate; Supreme 

Court Justice Erskine C. Rogers, Hudson Falls; Professor Richard R. Powell, Colum- 

bia University. Standing: Supreme Court Justice John C. Crapser, Messena; Philip 
J. Wickser, Buffalo; Julius Henry Cohen, New York City. 





mpson to succeed Supreme Court 


e George V. Mullen. John ( |. Weldgen, Richard H. Templeton and 
er and F. Walter Bliss, both Su Alfred M. Bailey. 

e Court Justices, were elected sec- The following papers were read: “The 
and treasurer, respectively So Called Rule Against Perpetuities in 


as H. Strawn, former president of New York,” Professor Richard R. 
American Bar Association, delivered Powell of Columbia University; “Pro- 
annual address. His subject was posed Legislation on the Valuation of 
uld Our Anti-Trust Laws Be Public Utilities,” Senator John Knight; 


nded.” The chief topic for dis ‘Trial by Jury,” Emory R. Buckner. 
on at the meeting was “Admissions Speakers at the annual dinner and at 
the Bar.” The main address was the Judicial Section conference in- 
e by William D ithrie, former cluded Frederick E. Crane, associate 
ident of the Association, and those judge of the New York State Court of 
took part in the discussion included Appeals; Charles B. Sears, presiding jus- 
Kirkland Clark, Abel E. Black- tice of the fourth department; Robert 
James V. Coffey, Ellsworth ( Von Moschzisker, retiring chief judge 


‘ 
rence, Rollin W. Meeker, Nicholas of the Supreme Court of Pennsylvania; 
Martin W. Littleton; Lieutenant Gov- 
ernor Herbert H. Lehman of New 
York; Dr. Livingston Farrand of Cor- 
nell University, and Myron C. Taylor. 
CHartes W. Watton, Secretary 





Ohio 





Ohio State Bar Association Urges Rati- 
fication of World Court Protocol— 

Considers Many Legislative Matters 

The mid-winter meeting of the Ohio 
State Bar Association was held at 
Columbus Jan. 29, 30 and 31. It was 
called to order by President Phil J. 
Bradford. Mayor James J. Thomas and 
President Karl E. Burr of the Colum- 
bus Bar Association delivered addresses 
of welcome, to which Judge Walter A. 
Ryan of Cincinnati responded. 

The meeting was devoted largely to 
a consideration of the reports of com- 
mittees. The Membership Committee 
“ . presented 401 applications and these 

Hon. Frank H. Hiscock were all elected. The Committee on Re- 
President, N. Y. State Bar Association vision of the Probate Code reported that 


it had prepared a bill, pursuant to action 
of the Association, and had presented 
it to the Legislature, where it was re- 
ceiving careful and courteous considera- 
tion. 

Thursday afternoon President Brad- 
ford delivered his address in which he 
dealt with the work of the Association, 
reviewed the encroachments on the 
practice of law by outside agencies, and 
directed attention to the bill providing 
for the all-inclusive bar approved by the 
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Association and introduced in the Legis- 
lature. The Committee on Industrial 
Commission reported that certain bills 
relating to claims had been placed in 
the hands of a representative for intro- 
duction in the Legislature. It also rec- 
ommended three other measures amen- 
datory of statutes in its field, and these 
were approved. The Committee on Jury 
Law Reform reported that the proposed 
codification of jury laws had been 
drafted and was ready for introduction 
in the Legislature. This was followed 
by an address by Hon. Smith W. Ben- 
nett of Columbus, past president of the 
Ohio Bar Association, who spoke on 
“The Cycle of the Trust.” 

Hon. Carrington T. Marshall, Chief 
Justice of the Supreme Court of Ohio, 
addressed the Association upon the sub 
ject, “Some Aspects of Study of Judi 
cial Administration.” 

At a meeting of the Conference of 
Bar Association Delegates, held Thurs- 
day evening, Hon. Thomas W. Shelton, 
of Norfolk, Virginia, spoke on the sub- 
ject, “The Rule Making Power of the 
Courts.” 

The Committee on Judicial Adminis- 
tration and Legal Reform presented a 
report Friday morning embodying a 
large number of recommendations, 
which were acted on separately. Chair- 
man John A. Elden, of the All-Inclusive 
Bar Committee, reported that, pursuant 
to the instructions of the Association, 
the committee had prepared a bill and 
had had it introduced in the Legisla- 
ture. He explained its provisions and 
asked the members to give it support. 
Mr. Ray Martin of Toledo moved that 
the report of the committee be disap- 
proved, but the motion was ruled out 
of order. This was followed by an ad- 
dress by Hon. John M. Vorys of Colum- 
bus on “The Law of the Air” and an- 
other by U. S. Senator Robert J. Bulk- 
ley of Cleveland on “Some Impressions 
of the Senate in Action.” He discussed 
the Wickersham Committee’s report at 


length and predicted that neither the 
President nor the Republican leaders 
would take steps to carry its recom- 
mendations into execution. 


Friday afternoon the Committee on 
Uniform State Laws recommended that 
the Association approve the Uniform 
Declaratory Judgments Act, the Uni 
form Firearms Act and the Uniform 
Conditional Sales Act—which recom- 
mendations were adopted. The com- 
mittee on Criminal and Penal Laws 
presented thirty proposed amendments 
to the Penal Statutes, and a resumé 
of a proposed bill to provide for the 
sentencing, paroling and good time of 


prisoners in Ohio. The measure was 
approved. 
Hon. Royal A. Stone, of the Minne- 


sota Supreme Court, addressed a meet- 
ing of the Judicial Section on “The 
Plight of Our Profession.” At the reg- 
ular session of the Association Hon 
Fred W. Warner of Marion, Chairman 
of the Legislative Committee, reviewed 
its work and asked that all differences 


as to Bar Association measures be 
ironed out before they reached the 
Legislature, so as to insure united sup- 


port of the bills after they were intro- 
duced. At this session the Association 
approved House Bill No. 118, providing 
for licenses for all air craft and pilots 
in Ohio, for regulation of air ports, for 
an advisory aeronautical commission 
and for air marking, at the request of 
the Committee on Aviation 
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The banquet was held Friday after- 
noon, Hon. Hugh Huntington of Co- 
lumbus presiding as toastmaster and 
presenting the distinguished guests. 
The addresses of the evening were 
made by Governor White, Mr. Guthrie 
and Judge Parker. The latter’s subject 
was “American Democracy and Consti- 
tutional Government.” 

At the last session, on Saturday morn- 
ing, a resolution approving and urging 
a ratification of the protocols which as- 
sure the adherence of the United States 
to the Court of International Justice 
was adopted. 
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Dean F. Brayton 
President, Utah Bar Association 


Utah Bar to Press Bill for Inclusive 
Organization 

The annual meeting of the Utah State 

Bar Association was held at the Hotel 


Utah, Salt Lake City, on December 13th, 
1930. 

The address of the Feegpe by ade 
M. Johnson, on the subject of “ r En- 


croachments” contained a | Be A of 
certain practices in which attorneys 
should be interested. The President's 
address also pointed out a number of 
pitfalls which existed in connection with 
these practices 

An address was also made by Charles 
R. Hollingsworth of Ogden, Utah, on 
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the subject of “Uniform State Laws.” 
Mr. Hollingsworth’s address was of 
great interest and included a report og 
the various uniform acts that had bee, 
approved by the Commission on Uni. 
form Laws as well as those which had 
been adopted in this state. 

An address was also made by George 
H. Smith, Esq., chairman of the Com- 
mittee of the American Bar Association, 
on “Legal Education and Admission to 
the Bar” in which Mr. Smith reported 
to the members present the history of 
the development of his committee and 
its growth as an important adjunct of 
the American Bar Association. 

All of the addresses were listened to 
with great interest by those present. 

Reports were also made by the retir- 
ing Secretary and Treasurer which were 
ordered approved and filed. The report 
of the Grievance Committee by Daniel 
H. Thomas, as chairman, was also read 
and ordered filed. 

The matter of organizing the State 
Bar along the lines of a bill introduced 
in the 1927 and 1929 Legislatures came 
in for some discussion and the Bar As- 
sociation went on record again as favor- 
ing the enactment of such a law and 
directing its Executive Committee to 
endeavor to secure its p assage. 

The following officers for the ensuing 
year were then elected: President, Dean 
F. Brayton; Salt Lake City; First Vice 
President, Leroy B. Young, Ogden 
Second Vice President, Leon Fonnes- 
beck, Logan; Secretary, Allan S. Tingey, 
Salt Lake City; Treasurer, Harley W. 
Gustin, Salt Lake City 

At the banquet in the evening of the 
same day at the Hotel Utah at which 
many ladies were in attendance, the re- 
tiring President, Wade M. Johnson, 
Esq., of Ogden, Utah, acted as toast- 
master and the Association was honored 
by the presence of four of the members 
of the Utah Supreme Court. Honor- 










































able J. H. Peterson, of Pocatello, Idaho, 
a former Attorney General of Idaho, 
gave the address on the subject, “The 
Statutory Organization of the Bar in 





the State of Idaho.” General Peterson’s 







remarks indicated that in Idaho the 
statutory organization of the Bar had 
been very successful and he urged that 





such organization be made a part of the 
law of the State of Utah 
ALLAN S. TINGEY 





Secretary 
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About eighteen years ago a bank 
purchased a piece of property at 
a sale under mortgage foreclosure. 
The bank sold the property and 
warranted the title. Recently an 
uncanceled prior mortgage of 
record on the property was dis- 


covered, lacking a few months of 
being outlawed by statute. The 
original mortgage had been lost. 
The maker of the mortgage could 
not be located. The bank incurred 
all the expenses of paying for the 
cancellation. 
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